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Whritten by the Late Learned

Dr.PETER HETLTN,
. to Sir Edward Filmer, Son
of the Worthy Author,

concerning this Book and
his other Political Dif=

courfes,

e
¥y TOW greataLoﬁI
had in the death of
; my moft dear and
honoured “Friend, your de-
ccafed Father, no man is

A 3 able




able to conjeQure, but he |

that hath fuffered in the like.

Sp affable was his Convyerfa- |

tion, his Difcourfe fo ratio-
nal, his Judgment fo exatt
in moft parts of Learning,

and - his * AffeGions to the

Church  fo Exemplary in
him, ‘that I never enjoyed a
oreater Feliciey in the com-

pany of any Man living,

than I did in his: -Inwhich

refpeds I may affirm both
with Safety and -Modefty,
that we did not only take
fezeet . Connfel  together | bus
walked in the Houfe of God,

g Friends : 1 muft needs fay,

I was prepared for thatgreat
Blow, by the lofs of my
Preferment in the Church of
Weftminfter, which gave me
the opportunity of fo dear
and beloved a Neighbour-
hood ; fo that I loft him
partly before he died, which
made the Mifery the more
fapportable, when I was de-
prived of him for altogether.
But I was never more fenfi-

ble of the infelicity, than I

am at this prefent, in refe-

rence to that Afatistaltion,
which I am fure he could
have given the Gentleman
whom I am to deal with :

His




His eminent Abilities in thefe

Political Difputes, ‘exempli-

fed in his ]Lidicioufs Obfer-

vations upon Ariftetles Poli-
tiques; as allo in fome paffa-
ges on Gratins,Hunron,Hobbs,
and other of our late Dil
courfers about Formsof Go-
vernment, declare abundant-

Iy how fic @ Man he might

have been to have "dealt in

this caufe, which I would
not willingly fhould be be-

trayed by unskilful handling:

And had he pléafédtd have

fuffered his Excellent Dift

courle called Patriarcha to
appear in Publick, it would

have

have given fuch fatisfaction
to all our great Mafters in
the Schools of Politie, that
all other Tradtates in that
kind, had been found unne-
- geflary.

Vide Certamen Epiftolare. 386,
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over Laws. ("9 ) 7Fe King the
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recior of the Common Laws. ((10)
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CHAP. L

That the firft Kings were Fa-
ERRATA thers of F amilies,

Page 4. line 3. for gﬂhﬂle read Cafgi. 1 (1 )T H E Tenent of the Natural Li-
berty of Mankind, New, Play-

fible, and Dangerons. (2) The Sue-
ftion flated omt of Bellarmine: Some
Contradiitions of his noted. (3) Bel-
larmine’s Argunient anfivercd out of Bel-
larmine hbizfelf. (4 ) Tke Ropal Aua
thority of the Patriarchs before the Flood.
(5) The dijperfiorr of Nations over the
World after the Confufion of Babel, was
by entive Families, over which the Fa.
thers were Kings. (6) and from thens
all Kings defcended. (7)) All Kings
are either Fathers of ther People,(8) Or
Heirs of fuch Fathers, or Ofurpers of
the Right of fuch Fatters.(9) Ofthe
Efcheating of Kingdoms. (10) Of Re-
, B gal




[2]
gal and Pajernal Power, and their
Agreement.

{Ince the time that School-Divinity
began to fourifh, there hath been

a common Opinion maintained,

# a5 well by Divines, as by divers
other Learned Men, which affirms,

Murkind is naturailyendowed andborn
with Freedom from all Subjettion, and at

liberty to choofe what Form of Govern-

wsent it pleafe : Aud that the Power which |

any one Man hath over others, was at firft
beftowed according o the difcrevion of the
Mltisude.

This Tenent was firft hatched in the

Schools, and hath been foftered by all |

fuccceding Papifts for good Divinity.
The Divines alfo of the Reformed
Churches have entertained it, and the
Common People every where tenderly
embrace it, as being moft plaufible to

deftributes a Portion of Liberty to the £
meanelt of the Multitude, who magnifie |

L3

remembting Tha: the defire of Liber-

‘ty was the firft Caufe of the Fall of

Adam. B

But howfoever this Vulgar Opinion
hath of late obtainied a great Reputati-
on, yet it'is not to be found n the An-
cient Fathers and Do&ors of the Pri-
mitive Church : It contraditts the Do-
&rine and Hiftory. of the Holy Serip-
tures, the conftant Praltice of all Anci-
ent Monarchies, and the very Principles
of the Law of Nature. It is hard tofay
whether it be more erroneous in Divi-
nity, or dangerous in Policy.

Yet upon the ground of this Dottrine
both Fefuites , and fome other zealous
favourers of the Gereva Difcipline, have

* built a perillous Conclufion, which is,
 That the People or Multitud: kave Power
. to punifl, or deprive the Prince, if kbe
* tranfgrefs the Laws of the Kingdom 5 wit-
-+ nefs Parfons aud Buchanan : the firls un-
Fleftt and Blood, for that it prodigally L &°F the name of Dolyan, in the Third

. Chapter of his Firft Book labours to
prove, that Kings have beenn lawfully

Libc I'ty, as if the heioht of Humane Fe- | . chaltifed by thﬁ‘i; Commonwealths: The

licity were only to be found in it, never |
re-

latter in his Book De jure Regni apud
B2 Scotes,




[4]
Scotos, maintains A Liberty of the Peo-
le to depole their Prince. Cardinal

Lo

The Rebellious Confequence which

Bellarmine and Calyrzgg both look afquint 1 follows this prime Article of the Natural

this way.

This defperate Aflertion whereby p

Kings are made fubject to the Cenfures

and Deprivations of their Subjeils, fol- |

lows ( as the Authors of it conceive )
as a neceffary Confequence of that for-
mer Pofition of the fuppofed Nutural
Equality and Freedom of Mankind, and

it pleafe.
And though Sir Fohn Heywood, Adam

Blackwood, Jobn Barclay, and fome others |

have Learnedly Confuted both Bucha-
wan and Parfons, and bravely vindica-

ted the Right of Kings in molt Points ,
yet all of them,when they come to the |
Argument drawn from the Natwral Li- |

berty aund Equality of Mankind, do with
one confent admit it for a Truth un-
queftionable, not {o much as once de-
nying or oppofing it 5 whereas if they
did but confute this firlt erroneous
Principle, the whole Fabrick of this vaft

Engine of Popular Sedition would drop |
The |

down of it felf.

Freedont of Markind may be my Suffi-
cient Warrant for a modeft Examinati-
on of the original Truth of it 3 much
hath been faid, and by many, for the
Affirmative 5 Equity requires that anEar

" be referved alittle for the Negative.

In this DISCOURSE I thall give my

~ felf thefe Cautions.
Liberty to choofe what form of Government |

Firflt, Thave nothing to do to medle
with Myfteries of State, fuch Arecana

- dmperii, or Cabinet-Councels, the Vul-

gar may net pry into. An implicite
Faith 1s given to the meanelt Artificer
in his own Craft, how much more is it
then due to a Prince in the profound
Secrets of Government, the Caufes and
Ends ofthe greateft politique Actions
and Motions of State dazle the Eyes,

‘and exceed the Capacities of all men,

{ave only thofe that are hourly verfed
in the managing Publique Affairs: yet
fince the Rule for each men to know in

‘ what to obey his Prince, cannot be

learnt without a relative Knowletge of
thofe Points wherein a Sovereign may
B3 Com-




L6]
Command, it is neceflary when the
Commands and Plealures of Superiours
come abroad and call for an Obedience,
that every man himfclf know how to
regulate -his Adtiops or his Sufferings;
for according to the Quality of the
Thing commmanded, an Adtive or Paf
Gve Obedience is to be yielded 5 and
this is not to limit the Princes Power,

but the extent of the Subjects Obedi-|

ence, by giving to Cefar the things that
are Cefar’s, .

Secondly, T am not to queftion , or
quarrel acthe Rights or Libertics of this]
or any other Nation; my task is chicf:
ly to enquire fiom whom thefe firft

came, not to difpute what, or how ma-

ny thefe ares but whether they were
detived from the Laws of Natural Liber-
1y, or from the Grace and Bonnly of’Prin-l
ces. My defire and Hope is, -that the|
people of Eugland may and do enjoy
as ample Privileges ‘as any Nation un-
der Heavens the greateft Liberty in the
World (if it be duely confidered ) 15 for
a people to live under a Monarch. It
the Magna Charta of this Kingdom, all

other fhews or pretexts of Liberty, are
P Y:b :
u

[73
but feveral degrees of Slavery, and a
Lilerty only to deftroy Liberty.

If fuch as Maintain the Natural Li-
beity of Mankind, take Offence at the
Libérty I take to Examine it, they mult
take heed that they do not deny by
Retail, that Liberty which they affirm
by Whole-fale : For, if the Thefrs be
true, the Hypothefis will follow, that all
men may Examine their own Charters,
Deeds , or Evidences by which they
claim and hold the Inheritance or Free-
hold of their Liberties.

Thirdly, I muft not detra& from the
Worth of all thofe Learned Men, who
are of a contrary Opinion in the Point
of Natural Liberty : the profoundeft

- §cholar that ever was known hath not

been able to fearch out every Truth
that is difcoverable ; neither Ariflotle in
Philofophy , nor Hooker in Divinity.
They are but Men, yet I yeverence their
Judgements in molt Points, and confefs
my f{cIf beholding to their Errors t00
in thisy fomething that I found amifs
in their Opinions, guided me in the dif-
covery of that Truth which (1 pet-

B 4 fivade




[8] )
fwade my (elf ) they miffed. A Dwarf
fometimes may fee that which a Giant
looks over 5 for whileft one Truth is
curioufly fearched after, another muft
neceffarily be negletted. Late Wiiters |
have taken up too much upon Truft
from the {ubtile School-men, who to be
fure to thruft down the King below the
Pope, thought it the fafelt courfe to

advance the People above the King,
that {0 the Papal Power might take. |

place of the Regal. Thus many an Ig- ©

norant Subjett hath been fooled into

this Faith, that a man may become a |

Martyr for his Countrey, by being a Tray-
for to his Prince 5 whereas the New-
coyned diftin&tion of Subjetts into Roy-
allifts and Patriots, is moft unnatural,

fince the relation between King and
People is {0 great, that their well-be-
ing is {0 Reciprocal.

(2) To make evident the Grounds
of this Quellion, about the Nutural
Liberty of Mankind, 1 will lay down
fome paffages of Cardinal Bellarmine
that may beft unfold the State of this
Controverfie.  Secular or Civil Power
(faich he) és inflituted by Men 5 It is in
' the

L
she People, unlefs they befbow it on a Prince.
This Power is immediately in the whole
Multitude , as in the Subjeit of its for
this Power is in the Divine Law, but the
Divine Laiv bath gii)éiz inis Power to #no
particular Man If the Pofitive Law
be taken away, there is lefi no Reafon, why

 amongft @ Multitude (who are Equal) one

rather than another fhould bear Rule over
the reft ¢ -—-- Power is given by the Myl-
vitude Yo one man, or to more by the fame
Law of Naturey for the Commonwealth
cannot exercife this Power, therefore it is
bound to beftow it upon fome One Man, or
fome Few 1t depends upon the Confent
of the Multitude 10 ordain over themfelyes
a4 King, or Conful, or other Magiftrates
and if there be a lawful Canfe, the Multi-
tnde may change the Kingdom into an Ari-
ftocracy or Democracy. Thus far Bel-
larrzines in which paflages are compri-
fed the ftrength of all that ever I have
read, or heard produced for the Nu#-
ral Liberty of the Subject.

Before I examine or refute thefe Do-

érines, I muft a little make {fome Ob-
fervations upon his Words.

Firf,

|




[ 107] |
Firft, He faith, that by the Law of
God, Power is immediately in the Peo-
ple 3 hereby he makes God to be. the
immediate Author of a Democratical
Efiates for a Democracy i3 nothing elfe
but the Power of the Multitude. If
this be true, not enly Ariftocracies, but
all Monarchies are altogether unlawful,
as being ordained (ashethinks) by Men,
whenas God himfelt hath chofen a De-
mocracy.

- “Secandly, He holds, that although a
Democracy be the Ordinance of God,
yet the penple have no power to ufe
the Power which God hath given them, |
but only power to give away their
Power 5 whereby it followeth, that there

catt be no Democratical Government, be-
caufe he faith , the people muft give
their Power to One Man, or to fome
Few ; which maketh either a Regal or
Ariftocratical Effates which the Multi-
tude is tyed to do, even by the fame
Law of Nature which Originally gave
them the Power : Aud why then doth
he {5y, the Multitude may change the
Kingdom into a Democracy €

Thivdly,

Lrr]

Thirdly, He concludes, that if there be
a lawful Cauft,the Multitude may change
the Kingdom. Here 1 would fain know
who fhall judge of this lawful Caufe?
If the Multitude (for I {ee no Body elfe
can ) then thisis a peftilent and dange-
rous Conclufion. :

(3) I come now to examine that Ar-
gument which is uled by Bellarmine, and
1s the One and only Argument I can find
produced by my Author for the proof
of the Natural Liberty of the People. It
is thus framed : That God hath given or
grdained Power, is evident by Scriptures
But God hath given it to no particular
Perfon , becanfe by Nature all Men are
Equal 5 therefore be bath given Power to
the People, or Multitude.

To An{wer this Reafon, drawn from
the Equality of Mankind by Nature, I
will fitft ufe the help of Bellarmine him-
{elf, wholc very words are thefe: JIf
many men had been together created out of
the Earth, they all ought to have been Prin-
ces gver their Poflerity. In thele words
we have an Evident Confeflion, that
Creation made man Prince of his Pofte-

ritye




[127]

rity. And indeed not only Adam, but
the fucceeding Patriarchs had, by Right
of Father-hood, Royal Authority over
their Children. Nor dares Bellarmine
deny this alfo. That the Patriarchs (faith
he) were endowed with Kingly Power,
their Deeds do teftifie; for as Adaw was
Lord of his Children, {6 his Children
under him, had a Command and Power
over their own Children 5 but ftill with

fubordination to the Firft Parent, who

is Lord-Paramout over his Childrens
Children to all Generations, as being
the Grand-Father of his People.

(4) 1fee not then how the Children
of Adam, or of any man elfe can be free

L13]

This Lordfhip which 4dam by Com-
mand had over the whole World, and
by Right defcending from him the Pa-
triarchs did enjoy,, was as large and
ample as the Abfoluteft Dominion of
any Mowarch which hath been fince the
Creation: For Dominion of Life and
Death, we find that judab the Father
pronounced Sentence of Death again(t
Thamar his Daughter-in-law, for play-
ing the Harlots Bring hker forth (laith
he) #hat fhe may be burnt. Touching
War, we fee that Abran commanded an
Army of 318 Souldiers of his own Fa-
mily. And Efaz met his Brother Facch
with 400 Men at Arms. For matter of
Peace , Abrabam made a League with
Abimelech, and ratified the Ariicles with

from {ubjettion to their Parents: And t an Oath. Thefe Al of Judging in Ca-
this f{ubjection of Children being the |, pital Crimes, of making War, and con-
Fountain of all Regal Authority, by the & cluding Peace, ave the chiefelt Marks of
Ordination of God himfelf'; It follows, | Sozereignty that are found in any Mp-
that Civil Power not only in general is *' aarch.

by Divine Inftitution, but even the A=
fignment of it Specifically to the Eldeft
Parents, which quite takes away that
New and Common diftinétion which re-
fers only Power Univerfal and Abfolute
to God; but Power Refpettive in re-
gard of the Special Form of Government

to the Choice of the people. This

('s) Not only until the Flood, but
after it, this Patriarchal Power did con-
tinue, as the very name Patriarch doth

17 in part prove. The three Sons of Nosh
had the whole World divided amongft

them
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them by their Father; for of them was
the whole World over-fpread, accords
ing to the Benediction given to himand
his Sons, Be fruitful and multiply, and
replenifp #he Earth. Moft of the Givileft
Nationé of the Earth labour to fetch

their Original from fome One of the |

Sons or Nephews of Noah, which were
{cattered abroad after the Confufion of
Babel : In this Difperfion we muft cer-

tainly find the Eftablithment of Regal |

Power throughout the Kingdoms of the
World.

It isa common Opinion, that at the
Confufion of Tongues there were 72
diftin& Nations erected, all which were

not Confufed Multitudes, without Heads |

or Governours, and at Liberty to choofe
what Governours or Government they
pleafed 5 but they were diftin& Fami-

lies, which had Fathers for Rulers over |

them 5 whereby it appears that even in
the Confufion God was carcful to pre-

{erve the Fatherly Authority, by di- |

ftributing the diverfity of Languagesac-
cording to the diverfity of Familics 5
for o plainly it appears by the Text:
Firlt,after the Enumeration of the Sonts_
o

L1531
of Faphet, the Conclufion is, By.thefe

were the Ifles of the Gentiles divided in

their Lands, every one after his Tongne,
after their Families, in their Nations 5 {o
it 1s f{aid : T/ﬂ(ﬁ are the Sons of Ham
after their Families, after their Tongues,
in their Countreys, and in their Najions.

‘The like we read, Tlefe are the Sons of

Shem after their Familics, after their
Tongues , in their Lands, after their Na-
tions. Thefe are the Fanmilies of the Sons
of Noah after their Generations i their
Nutionsy and by thefe were thefe Nations
divided in the Earth, after the Flood.

In thic Divifion of the World, fome
are of Opinion that Neab ufed Lots for
the diftribution of its others affirm he
fayled about the Mediterramear Sea in
Ten years, and as he went abour, ap-
pointed to each Son his part, and fo
made the Divifion of the then known
World into A!m A ﬁﬁ’i(‘x, and E;;rr,-.Pg,
(according to the Number of his Sons)
the Limits of which Three Parts arcall
found in that Midland Sea.

(6) But how{oever the manner of
this Divifion be uncertain, yet itismoft
- certain




L16]
certain the Divifion it felf was by Fa-
milies from Noah and his Children, over
which the Parents were Heads and|
Princes. |
Amongft thefe was Nimrod, who no
doubt (" as Sir Walter Raleigh affirms )|
was by good Right, Lord or King over
his Family; yet againft Right did he
enlarge his Empire, by {eizing violently
on the Rights of other Loids of Fami-
lies: And in this fenfe he may be {aid|
to be the Author and firft Founder of
Monarchy. And all thofe that do attri-
bute unto him the Original Regal Pow-
er, do hold he got it by Tyranny or
Ufurpation, and not by any due Ele-
¢tion of the People or Multitude, o
by any Faction with them. ‘-
As this Patriarchal Power continued |
in Abrabam, Ifaac, and Facob, even until
the Egyptian Bondage 5 {0 we find it a-
mongft the Sons of Ifmael and Efan. It
is faid, Thefe are the Sons of Imael, and
thefe are their Names by their Caftles and
Towns , Twelve Princes of their Tribes
and Families. And thefe are the Names of
the Dukes that came of Efau, acwmciiﬂ:;glj to |
werr |

L17]
their families & their places by their nations,
(7) Some perhapsmay think that thefe
Princes and Dukes of Families were but
fome petty Lords under {ome greater

Kings,becaufe the number of themare {6

many, that their particular Territories
could be but {mall,and not worthy the Ti-
tle of Kingdoms; but they muft confider,
that at firft,Kings had nio {uch large Do-
minions as they have now adays; we find
1 the timeof Abrabaw:, whichwas about
300 years after theFlood, that in a little
corner of Afiz, 9 Kings at oncemet in Ba-.
tail, moft of which were but Kings of
Cities apicce, with the adjacent Territo-
ries,as of Sodom, Gowsorrab, Shinar,&e. In
the fame Chapteris mention of Melchife-
deckKing of Salen, which was but the Ci-
ty of Fernfalens. Andinthe Catalogueof
the Kings of Edon, the Names of each
King’s Cityisrecorded,as the only Mark
to diftinguifh their Dominions. In the
Land of Canaan,whichwas but a {mall cir-
cuit, Jofpuab deltroyed Thirty one Kingss
and about the fame time, Adonibefeck had
70 Kings, whofe Hands and Toes he had
cutoff, anid made them feed under his Ta-
ble. Afew yearsafter this, 32 Kings came
to Benbadad King of Syriz, and abour

G Seventy

--.-l-
| |
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‘venty Kings of Greece went to the
Wars of Troy. Cefar found more Kings
in Frauce, than there be now Princes

there, and at his Sailing over into this |

Ifland, he found four Kings in. our
County of Kent. Thele heaps of
Kings in each Nation, are an Argument
their Territories were but {mall, and
ftrongly confirms our Affertion, that
Ereltion of Kingdoms came at firft only
by Diftinction of Families.

By manifeft Footfteps we may trace
this Paternal Government unto the [f-
raelites coming into /Hgypt, where the
Exercife of Supreme Patriarchal Jurif-
diction was intermitted, becaufe they
‘were in {ubjection to a ftronger Prince.
After the Return of thefe Ifraelites out

of Bondage, God out of a {pecial Care |

of them, chofe Mofes and Fofuah fuc-
ceflively to govern as Princes in the
Flace and Stead of the Supreme Fathers:
and after them likewife fora time, he
raifed up Fudges, to defend his People
in time of Peril. But when God gave
the Ifraelites Kings, he reeftablifhed the
Antient and Prime Right of Lineal Suc-
ceflion to Paternal Government. And

when- |

[19]

whenfoever he made choice of any fpe-
cial Perfon to be King, he intended that
the Iflue alfo fhould have benefir there-
of, as being comprehended fuffictently
in the Perfon of the Father, although
the Father only was named in the
Graunt.

(8.) It may feem abfurd to maintain
that Kings now are the Fathers of their
People, fince Experience thews the con-
trary. It is true, all Kings be not the
Natural Parents of their Subjects, yet
they all either are, or are to be reputed
the next Heirs to thofe fiilt Progenitors,
who were at firft the Natural Parents
of the whole People, and in their Right
fucceed to the Exercile of Supreme Fu-
tifdiction 5 and fuch Heirs are not only
Lords of their own Children, but alfo
of their Brethren, and all others that
were fubject to their Fathers: Aund there-
fore we find, that God told Cuir of his
Brother Abel, His Defires fhall be fibject
unto thee, and thon [halt rule over bim.
Accordingly, when Facob bought his
Brother’s Birth-right, Ifzac blefled him
thus , Be Lord over thy Brethren, and

let the Sons of thy Mother bow before thee. fcfzzﬁ
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As long as the firft Fathers of Fami-
lies lived, “the name of. Patriarchs did
aptly belong unto them; but after a
few Defcents,  when the true Father-
hood it {clf was extinét, and only the
Right of the Father delcends to the
trLlL Heir, ‘then the Title of Prmce or
King Wm more Significant o exprefs
the Powca of him who fuccecus, only
to the Right of that Fatherhood which
his Anceftors did N aturally enjoys by
this means it comes to pafs, that many a
Child, by fucceeding a King, hath the

Rwht of aFather over many a Gray- |

hmdcd Multitude,and hath the Title of
Pater Pairie.

(9.) It may be demanded what be-

comes of the Right of Fatherhood, in
Cafe the Crown does eftheate for want
of an Heir? Whether doth 1t not then |
Devolve to the People? The Anfwer is,
It 1s but the Negligence or Ignorance of
the People to lofe the Knowledge of

the true Heir: for an Heir there al-
ways 1s. M Adaw himfelf were ftill

living, and now ready to die, it is cer- |

tain that there is One Man, and but
One m the
al-

World who 1s next Heir, |

[a1]
although the® Knowledge who fhould
be that one One Man be quite loft.

2. This Ignorance of the People be-
ing admitted, it doth not by any means
follows that for want of Heirs the Su-
preme Power is devolved to the Multi-
tude, and that they have Power to
Rule, and Chofe what Rulers they
pleafe. No, the Kingly Power efCheats
in fuch cafes to the Princes and inde-
pendent Heads of Families - for every
Kingdom 1is refolved into thofe parts
whereof at firft it was made. By the U-
niting of great Families or petty King-
doms, we find the greater Mosarchies
were at the fitlt eretteds and into fuch
again, as into their firlt Matter many ,
times they return again. And becaule
the dependencie of ancient Families is
oft obfcure or worn out of Knowledge 5
therefore the wifdom of Allor Moft Prm-
ces have thought fit to adopt many times
thofe for Heads of Families, and Princes
of Provinces, whofe Meuts, Abilities,

_or Fortunes, have enobled them, or

made them fit and capable of fuch Re-
gal Favours, All fuch prime Headsarnd
bathers have power to confent in the

C 3 Uniting
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uniting or conferring of their Fatherly
Right of Sovereign Authority on whom
they pleafe : And he that isfo Eledted,
claims not his Power as a Donative from
the Peoples but as being fubftituted
propetly by God, fiom whom he re-
ceives his Rogal Charter of an Univerfal
Father, though teftified by the Mini-
{try of the Heads of the Pcople.

If it pleafe God, for the Correftion
of the Prince, or punifhment of the
People, to {uffer Princes to be removed,
and others to be placed in their rooms,
either by the Fachions of the Nobility,
or Rebellion of the Peoples in-all fuch
cafes, the Judgment of God, who hath
power to give and to take away King-
doms, is moft juft: yet the Miniltry
of men who execute God’s Judgments
without Commiffion, is finful and dam-
nable. God doth but ufe and turn mens
Unrighteous Ails to the performance of
his Righteous Decyges.

(10.) In all Kingdoms or Common-
wealths in the World , whether the
Prince be the Supreme Father of the
People, or but the true Heir of fuch a
- ' Father,

. F237]

Father, or whether he come to the
Crown by Ufurpation, or by Eledtion
of the Nobles, or of the People, or by
any other way whatfoevers or whether
fome Few or a Multitude govern the
Commonwealth : yet {till the Authori-
ty that isin any One, or in Many, or

- in All thefe, is the only Right and Na-

tural Authority of a Supreme Father.
There is and always fhall be continued
to the End of the World, a Natural
Right of a Supreme Father over every
Multitude, although by the fecret Will
of God, many at firft do moft unjuft-
ly obtain the Exercife of it. -

To confirm this Natural Right of
Regal Power, we find in the Decalogne,
That the Law which enjoyns Obedi-
ence to Kings, is delivered in the terms
of Honour thy Fatler, as if all power
were originally in the Father. If Obe-
dience to Parents be immediately due
by a Natural Law, and Subjction to
Princes, but by the Mediation of an

- Humane Ordinance 5 what reafon is there

that the Laws of Nature fhould give
slace to the Laws of Men? as we fee
he power of the Father over his Child,

A gives
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gives place, and is fubordinate to the |

power of the Magiltrate.

It we compare the Natural Rights of

a Father with thofe of a King, we find

them all one, without any difference at

all, but only 1n the Latitude or Extent

of them: as the Father over one Fami-

ly, fo the King as Father over many Fa-

milies extends his care to preferve, feed,

~cloth, mftru& and defend the whole
Commonwealth. His War, his Peace,

his Courts of Juftice, and all his Adts

of Sovereignty tend only to preferve

and diftribute to every {ubordinate and
inferiour Father, aud to their Children,
thew Rlights and Privileges 5 (6 thatall

the Duties of a King are fummed up in |

an Univerfal Fatherly Care of his Peo-

ples

[25]

CHAP II

It is unnatural for the People
to Govern, or Chofe Gover-

nours.

() Riltotle examined aboutr ke
‘ Freedom of the People, and Jju-
fifed.  (2.) Suarez difputing againft
the Regality of Adam. (3.) Fami-
lies diverfly defined by Ariftotle, Bodin
and others. (4.) Suarez contradicting
Bellarmine. ('5.) Of Election of Kings.
(6.) By the Major part of the People.
(7.)By Proxy,and by filent Acceptation,
(8.) No Example in Scripture of the
Peoples chofing their King. Mr. Hook-
. er’s Judgment therein. (9.) God go-
- werned always by Monarchy. (10.) Bel-
larmine and Aritotle’s” Fudgment o
Monarcly. (11.) Imperfections of the
Roman Democratie. (12.) Rome

began
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began ker Empire under Kings, and)
perfeited under Emperours, I danger,
the People of Rome always fled to M.
warchy.  (13.) Whether Democraties
were invented to bridle Dyrants, or ra-
ther that they came in by Stealih,

(14.) Democraties vilified by their own|
Hiftorians. (15.) Popnlar Gozverntient
more bloody tkan Tyranny, (16.) Of
a mixed Government of the King and
People. (17.) Tke Peaple n1ay not judge
or corvect their King. (18.) No T3
rants in England fince the Conqueft.

(1.) f.““a Y conferring thefe Proof|

<> and Reafons drawn from|

B the Authority of the Scrip-|

ture, it appears little lefs

than a Paradox which Bellaramine and |

others affirm of the Freedom of the

Multitude, to chofe what Rulers they
pleafe.

Had the Patriarchs their Power gi-|
ven them by their own Children > Bel-
larmine does not fay it, but the Con-
trary : If then the Fatherhood enjoy- |
cd this Authority for fo many Ages by
the Law of Nature, when was it loft,

or |
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or when forfeited, or how is it devol-
ved to the Liberty of the Multitude?

Becaufe the Scripture is not favou-
rable to the Liberty of the Peoples
therefore many fly to Natural Reafon,

| and to the Authority of Arifforle. Tmuft

crave Liberty toexamine or explain the
Opinion of this great Philofopher; but
briefly, I find this Sentence in the Third
of his Politiques. Cap. 16. Soxet 84 m-
ay & F Quaw %) w0 nberor svee walvlwy )
ey wroAll @y, oms ouvésiuey ¥ ougiwy  wd-
ns. It feems to fome not to be natural
for one man to be Lord of all the Ci-
tizens, fince a City confifts of Equals.
D. Lambine in his Latine Interpretati-
on of this Text,hath omitted the Tranf-
lation of this word [7iaw] by this means
he maketh that to be the Opinion of
Ariffotle, which Ariftotle alleadgeth to
be the Opinion but of fome. This Neg-
ligence, or Wilful Eftape of Lawbine,
in not tranflating a word {0 Material,
hath been an occafion to deceive ma-
ny, who looking no farther than this
Latine Tranflation, have concluded,
and made the World now of late be-
lieve, that Ariflotle here maintains a

Naiunral
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Natural Equality of Men s and not on.
ly our Englifi Tranflator of Ariflotle’s|
Politigues is in this place mifled by'
following Zambine 5 but even the Lear-|
ned Monfienr Duvall in his Synopfis bears |
them company: and yet this Verfion
of Lambine’s is efteemed the beft, and|
Printed at Paris with Canfabon’s corre:
¢ted Greek Copy, though in the ren-
dring of this place, the Elder Tranfla.

tions have been more faithful ; and he

that thall compare the Greek Text with |
the Latine, fhall find that Canfabor had
jult caufe in his Preface to Ariflotle’s
Works, to complain that the beft Tran- |
flations of Ariffetle did need Correcti- |
on: Toprove that in thefe words which |
feem to favour the Equality of Mankind,
Ariftotle doth not fpeak according to
his own Judpment, but recites only
the Opinion of others; we find him |
clearly deliver his own Opinion, that
the Power of Government did original-
ly arife from the Right of Fatherhood,
which cannot poffibly confift with that |
DMNatural Equality which Men dream of:
for m the Firlt of his Politiques he
agrees exactly with the Scripture, and
lays this Foundation of  Government, |

i The ,.

|

L2971

The firft Society (faith he) made of
Many Houfes is a Village, which feems
moft naturally to bea Colony of Fami-
lies or fofter-Brethren of Children and
Childrens Children. And therefore at
the beginning, Cities were under the
Government of Kings, for the eldeft in
every houfe isKing : And o for Kindred-
fake itisin Colonies. And in the foufth
of hisPolitiques, cap. 2, He gives the Ti-
tleof the firft and Divineft forc of Go-
vernment to the Inftitution of Kings, by
Defining Tyranny to be a Digreflion
from the Firft and Divineft.

Whofoever weighs advifedly thefe
paffages, will find little hope of Natural
Reafon 10 Ariftotle to prove the Natural
Liberty of the Multitude. Alfo before
him the Divine Plafo concludes a Com-
monweal to be nothing elfe but a large
Family. I know for this Pofition Ari-
ftotle quarrels with his Maffer, but moft
unjuftly 5 for therein he contradiéts his
own Principles: for they both agree
to fetch the Original of Civil Govern-
ment from the prime Government. No
doubt but Mofes’s Hiftory of the Crea-
tion guided thefe two Philefophers in

finding
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finding out of this Lineal Subjetion, |

deduced from the Laws of the Firf?
Parents; according to that Rule of
St. Chryfoftors, God made all Mankind
of One Man, that he niight teach the
World to be Governed by a King, and |
n0t by a Multitude. A )

The TIgnorance of the Creation, oc-
cafioned feveral Errors amonglt the
Heathen Philofophers.  Polsbins, though
otherwife a moft profound Philofopher,
and Judicious Hiftorian, yet here he
ftumbles ; for in fearching out the Origi-

nal of Civil Societies, he conceited, \

That Multitudes of Men afier a Deluge,
a Famine, or a Peftilence, met together
like Herds of Cattel without amy Depen-
dency, untill the ftrongeft Bodies and bold-
eft Minds got the Maftery of their Fel-
lows; even as it is (faith he) among
Bulls, Bears and Cocks.

 And Ariffotle himGlf, forgetting his
firft Do&trine, tells us, the fitlk Heroical
Kings were chofen by the People for

their deferving well of the Multitude; §

either by teaching them fome New Arts,
or by Warring for them, or by Gather-

g
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ing them together, or by Dividing Land
among(t them ; alfo Ariftotle had another
Fancy, that thofe Men who prove wife
of Mind, were by Nature intended to
be Lords, and Govern, and thofe
which were Strong of Body were or-
dained to obey, and to be Servants,
But this is a dangerous and uncertain
Rule, and not without fome Folly 5
for if a man prove both I¥ife and Strong,
what will Ariffetle have  done with
him? as he was IWife, he could be no
Servant, and as he had Strength, he
could not be a Mafters befides, to {peak
like a Philofopher, Nature intends all
things to be perfect both in Wit and
Strength. The Folly or Imbecillity pro-
ceeds from {ome Errour in Generation

or Education ; for Nature aims at Per-
feclion in all her Works,

(2) Suarez the Jefuite rifeth up a-
gainft the Royal Authority of Adum,
m_defence of the Freedom and Liberty
of the people; and thus argues. By
Right of Creation ((aith he) Adam had

nly Oeconomical power, but not Poli-
tical 5 he had a power over his Wife,
and a Fatherly power over his Sons,

c whillt
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whillt they were not made Free: he
might alfo in proce(s of Time have Ser-
vants and a Compleat Family 5 and in
that Family he might have compleat
Oeconomical Power. But after that Fa-
milies began to be multiplied, and Men

to be feparated, and become the Heads |

of {everal Families 5 they had the fame
power over their Families. But Polk- |
fical Power did not begin, until Fami- |
lies began to be gathered together into
one perfet Community ;5 wherefore as
the Community did not begin by the

Creation of Adanz,nor by his Will alone, |,

but of all them which did agree in this
Community : So we cannot fay that
Adam Naturally had Political Primacy
in that Communitys; for that cannot
be gathered by any Natural Principles,
becaufe by the Force of the Law of
Nature alone, it is not due unto any
Progenitor, to be alfo King of his Po-

fterity. And if this be not gathered |

out of the Principles of Nature, we

cannot fay, God by a fpecial Gift or |

Providence gave him this Power; For
there 1s no Revelation of this;, nor Te-
ftimony of Scripture. Hitherto Suarez.

Whereas

337 |
- Whereas he makes Adam to have a
Eatherly power over his Sons, and yet
fhuts up this power within One F amily,
he feems either to imagine, that all A4-
darr’s Children lived within one Houfe,
and under one Roof with their Fathers
or elle, as foon as any of his Children
lived out of his Houfe, they ceafed to
be Subject, and did thereby become
Free. For my part, I cannot believe
that Adam (although he were le Mo-
narch of the World ) had any {uch {pa-
cious Palace, as might contain any fuch
Confiderable part of his Children. Itis
likelier,that fome mean Cottage or Tent
did ferve him to keep his Court in. It
were hard he fhould lofe part of his
Authority, becaufe his Children lay not
within the Walls of his Houfe. But if
Suarez, will allow all Adaz’s Children
to be of his Family, howfocver they
were feparate in Dwellings; if their Ha-
bitations were either Contiguous, or
at fuch Diftance, as might eafily receive
his Fatherly Commands. And that all
that were under his Commands, were

* of his Family, although they had many

Children or Servants married, having
themfe]ves alfo Children. Then I fe¢
15 no
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no reafon, but that we may call Adam’s
Family a Commonwealth, except we
will wrangle about Words: For Adanm
living 930 years, and {eeing 7 or 8 De-
feents from himfelf, he might live to
command of his Children and their Po-
fterity a Multitude far bigger, than
many Commonwealths and Kingdoms.

(3.) 1 know the Politicians and Civil
Lawyers do not agree well about the
Definition of a Family, and Bodiz doth

g [35]

' Epimenides the Cretian, termsa Family
Horzocapnoi, thofe that fit by a Common
Fire, or Smoak. But let Snarez under-
ftand what he pleafe by Adaw’s Fami-
ly 5 if he will but confefs, as he needs
muft, that Adan and the Patriarchs had
Abfolute power of Life and Death, of
Peace and War, and thelike, within their
Houfes or Families 5 he muft give us leave
atleaft, tocall them Kings of their Hou-
fes or Families; and if they be {o by the

feem in one place to confine it to a |

Houfe 5 yet in his Definition, he doth
enlarge his meaning to all Perfons un-
der the Obedience of One and the Same
Head of the Family 5 and he approves
better of the propricty of the Hebrew
Word for a Family, which-is derived
from a Word that fignifies a Head, a
Prince, or Lord, than the Greek Word
for a Family, which is derived from
¢ix@., which fignifies a Houfe. Nor
doth Ariffotle confine a Family to One
Houf 3 but efteems it to_be made of
thofe that daily converfe together:
whereas before him, Charondas called a
Family Homofjpioi, thofe that feed to-
getherout of one common Pazzier. And

Epimeni-| .

T Societies are all one, and do not differ

Law of Nature,what Liberty will be left
to their Children to difpofe of 2

= Ar:ﬁotle gives the Lie to Plato, and
thofe that fay Political and Oeconomical

Specie, but only Multitudine & Panci-
tate 5 asif there were no difference be-
twixt a Gieat Houle and a Little City.
JAll the Argument I find he brings a-
gainft them in this;
The Community of Man and Wife, {7/ 2"
differs from the Commurity of Mafter e

\ and Servant, becaufe they have feve-

ral Ends.  The Intention of Nature by
Conjun&ion of Male and Female, 1s
Generation s but the Scope of Mafter
and Servant, is Prefervation: fo thata

D 2 Wife
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Wife and a Servant are by Nature di-
ftinguifhed , becaufe Nature does not
work like the Cutlers of Delphos, for fhe
makes but one thing for one Ufe. If we
allow this Argument to be found, no-
thing doth follow but only this, That
Conjugal and Defpotical communitiesdo
differ. ~ But it is no confequence, That
therefore, Oeconomical and Political So-
cieties do the like: For though it prove
a Family to confilt of two diftint Com:
munities, yet it follows not, that a Fa.
mily and a Commonwealth are diftinct;
becaufe, as well in the Commonweal,
as in the Families, both thefe Commu:
nities are found. »

And as this Argument comes not
home to our Point, fo it is not able to
prove that Title' which it thews for;
for if it fhould be granted (which yet
is falfe) that Generation and Prefervatic
or differ about the Individuum, yet
they agree in the General, and ferve

both for the Confervation of Mankind;|

Even as feveral Servants differ in the
‘particular Ends or Offices; as one to
Brew, and another to Bakes yet they
agtee in the general Prefervation of the

Family. |

- ture,
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Family. Befides, Ariftotle confelles, that
amongft - the Barbarians (as he calls
all them that are not Grecians) a Wife
and a Servant are the fame, becaufe by
Nature, no Barbarian is fit to Governs;
It is fit the Grecians thould rule over
the Barbarians 5 for by Nature a Ser-
vant and a Barbariar is all one: their
Family confifts only of an Ox fora Man-
Servant,and a Wife for a Maid; {o they
are fit only to rule their Wives and
their Beafts. Laftly, Ariffosle (if it had
pleafed him) might have remembred,
That Nature doth not always make one
Thing but for one Ufe : he knows, the
Tongue ferves both to Speak, and to
Tafte.

(4.) But to leave Ariftotle, and re-
tufn to Suarezs he faith that Adam had
Fatherly Power over his Sons, whillt

they were not made FKree. Here I
could wifh that the Jefuite had taught
us, how and when Sons become Free :
Iknow no means by the Law of Na--
It is the Favour I think of the
Parents only, who when their Children
are of Age and Difcretion to eafe their

Parents of part of their Fatherly Care,
D 3 are
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are then content to remit fome part of
their Fatherly authority 5 therefore the
Cuftom of fome Countreys doth in fome
Cafes Enfranchife the Children of Infe-
riour Parents, but many Nations have
no fuch Cuftome, but on the contrary
have ftri& Laws for the Obedience of
Children = the Judicial Law of Mofes
giveth full power to the Father to {tone
his difobedient Son, fo it be donein pre-
~ fence of 'a 'Magiftrate: And yet it did
not belong to the Magiftrate to enquire
and examine the juftnefs of the Caufe;
But it was {o decreed, left the Father
{hould in his Anger, {uddenly, or fecret-
Jy kill his Son. ol

Alfo by the Laws of the Perfians, and
of the People of the Upper 4fia, and of
the Ganles, and by the Laws of the We-
Indies; the Pavents have power of Life
and Death over their Children.’ :

‘The Rowans, evenin their moft Po-
pular Eftate, had this Law in force, and
this Power of Parents was ratified and
amplified by the Laws of the Twelve
Tables, to the enabling of Parents to
fll their Children two or three times
: SIS over).
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over. By the help of the Fatherly Pow-
er, Rome long flourithed, and oftentimes
was freed from great Dangers. The
Fathers have drawn out of the very 4/-
femblies their own Sonss when being
“Tribunes, they have publifhed Laws ten-
ding to Sedition.

Memorable is the Example of Caffizs,
who threw his Son headlong out of the
Conlfiftory, publifhing the Law Agraria,
for the Divifion of Lands, in the behoof
of the people 5 and afterwards, by his
own private Judgment put him to Death,
by throwing him down from the Tarpei-
an Rock 5 the Magiltrates and People
ftanding thereat amazed, and not daring
to refift his Fatherly Authority,although
they would with all their Hearts, have
had that Law for the Divifion of Land :
by which it appears, it was lawful for
the Father to difpofc of the Life of his
Child, contrary to the Will of the Ma-
giftrates or People. The® Romans alfo
had a Law, that what the Children got,
was not their own, but their Fatherss
although Soloz made a Law, which ac-
quitted the Son from Nourithing of
his Father, if his Father had taught him

D 4 no
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no Trade, whereby to get his Living.

Suarez proceeds, and tells us, That
in Procefs of Time, Adam had compleat
Oeconomical Power. 1 know not what
this compleat Qecornomical Power 1s,
nor how, or what it doth really and ef-
{entially differ from Political : If Adam
did, or might exercife the fame Jurifdi-
¢tion,which a King doth now in a Com-
monwealth, then the Kinds of Power
are not diftinct; and though they may
receive an Accidental Difference by the
Amplitude, or Extent of the Bounds of
the One beyond the Other ; yet fince
the like Difference is alfo found in Po-
fitical Eftates, Tt follows that Qecomomi-
cal and Political Power, differ no other-
wife, than a Little Commonweal differs
from a Great One. Next, faith Suarez,
Comunnity did not Legin at the Creation
of Adam. Itistrue, becaufe he had no
bady to Communicate with; yet Com-
munity did prefently follow his Creati-
on, and that by his Will alone: for it

L 41 ]

and it is the Duty of a Father, to pro-
vide as well for the Common Good of
his Children, as the Particular.

Laftly, Suarez Concludes, That by
the Law of Nature alone, it is not due
unto any Progenitor, to be alfo King
of his Poflerity. This Affertion is con-
futed point-blank by Bellarmine, who
exprefly affirmeth, That the Firft Pa-
rents ought to have been Princes of
their poi%erity. And untill Suarez brin

fome Reafon for what he faith : I fhall
trult more to Bellarmine’s Proofs, than
to _his Denials.

(5.) But let us Condefcend a while
to the Opinion of Bellarmine and Suarez,
and all thofe, who place Supreme pow-
er in the Whole People; and ask them
if’ their meaning be, That there is but
one and the fame power in All the peo-

. pleof the World; fo that no power

was in his power only, (who was Lord |

of All) to appoint what his Sons fhould
have in Proper, and what in Common ;
fo that Propriety and Commmnity of

Goods did follow Originally from Him; |
‘ *‘ and | dient,

|
|

can be granted, except All the Men up-
on the Earth meet and agree, to choofe
a Governour. - :

An Anfwer is here given by Swarez,
That it is {carce poffible, nor yet expe-

|
|
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dient, that All Men in the World (hould
be gathered together into One Commu-
nity : It is likelier, that either never, or
fora very fhort time, that this power
was in this manner, in the whole Mul-
titude of Men collected 5 but a little af-
ter the Creation, men began to be divi-
ded into feveral Commonwea]thss and
this diftin®t power was in Each of
them, |

This Anfwer of Scarce poffible, nor
yet Expedient : ---- It is likelier begets
a new doubt, how this Diftint power
comes to each particular Community,
when God gave it to the whole Multi-
tude only, and not to any particular
Affembly of Men. Can they fhew, or
prove, that ever the whole Multitude
met, and divided this power wh}ch
God gave them in Grofs, by breaking
into parcels, and by appointing a di-
{tin& power to each feveral Common-
wealth? Without fuch a Compat I can-
not fee (according to their own Prin-
ciples) how there can be any Election
of a Magiftrate by any Commonwealth,
but by a meer Ufurpation upon the pri-
vilege of the whole World. If any think

that |

Y
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that particular Multitudes at their own
Difcretion, had power to divide them-
felves into feveral Commonwealthss
thofe that think f{o, haye neither Rea-
{fon nor Proof for {o thinking : and
thereby a Gap is opened for every pet-
ty Factious Multitude, to raife a New
Commonwealth , and to make more
Commonweals than there be Families
in the World. But let this alfo be yiel-
ded them, That in each particular Com-
monwealth, there isa Diftin¢t Power in
the Multitude. Was a General Meeting
of a Whole Kingdom ever known for
the Election of a Prince? Is there any
Example of it ever found in the Whole
World? To conceit fuch a thing, is to
imagine little lefs than an Impofibility.
Aud o by Confequence, no one Form
of Government, or'King, was ever efta-
blithed according to this fuppofed Law
of Nature. '

(6.) It may be anfwered by fome,
That if either the Greatelt part of a
Kingdom, or if a {maller part only by
Themfelves, and all the Reft by Proxy,
or if the part not concurring in Elect-
on, do after, bya Tucit Aflent ra-

‘ tifie

1
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tifie the A& of Others, That in all thefe
Cafes, it may be faid to be the Work
of the whole Multitude.

As to the A&ts of the Major part of
a Multitude, it is true, that by Politick
Humane Conftitutions, it is oft ordain-
ed, that the Voices of the moft fhall o-
ver-rule the Reft s and fuch Ordinances
bind, becaufe, where Men are Affem-
bled by an Humane Power; that pow-
er that doth Aflfemble them, can alflo
Limit and Dire& the manner of the Ex-
ecution of that Power, and by fuch
Derivative Power , made known by
Law or Cuftom, eitherthe greater part,
or two Thirds, or Three parts of Five,

or the like, have power to overfway the

Liberty of their Oppofits. But in Af-
{umblies that take their Authority from
the Law of Nature, it cannot be {o : for
what Freedom or Liberty is due to any
Man by the Law of Nature, no Inferi-

our Power can alter, limit or diminifhs

no One Man, nor a Multitude, can
give away the Natural Right of ano-

ther. The Law of Nature 1s unchange-

able, and howfoever One Man may hin-

der Another in the Ufe or Exercife l;')_f‘
is
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his Natural Right, yet thereby No Man
lofeth the Right of it felf; for the Right
and the Ule of the Right may be di-
ftinguifhed, as Right and Pofleffion are
oft diftinct. Therefore, unlefs it can be.
proved by the Law of Nature, that the
Major, or fome other part, have Power
to over-rule the Reft of the Multitude 5
It muft follow, that the Acts of Multi-
tudes not Entire, are not Binding to
All, but only to fuch as Confent unto
them.

(7.) As to the point of Proxys it
cannot be fhewed or proved, That all
thofe that have been Abfent from Popu-
lar EleCtions, did ever give their Voi-
ces to fome of their Fellows. I ask but
one Example out of the Hiftory of the
whole World, let the Commonweal be
but named, wherever the Multitude,
or fo much as the Greatelt part of it
confented, either by Voice or by Pro-
curation, to the Eletion of a Prince.
The Ambition fometimes of One Man,
fometimes of Many, or the Faction of
a City or Citizens, or the Mutiny of an
Army, hath fet up or put down
Princes; but they have never tarried for
this pretended Order by proceeding of

| the whole Multitude. Laft-
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Laftly, if the filent Acceptation of
a Governour by part of the People, be
an Argiment of their Concurring in
the Election of him; by the fame Rea-
fon,the Tacit Affent of the whole Com-
monwealth may be maintained ¢ From
whence . it follows , that every
Prince that comes to a Crown, either
by Swueceffion, Congueft, or Ufirpation;
may be faid to be Elected by the Peo-
ples which Inference is too ridiculouss
for in fach Caf¢s, the People are fo far
from the Liberty of Specification, that
they want even that of Contraditi-
o#,

(8.) But it is in vain to drgue a-
gainft the Liberty of the People in

the Election of Kings, as long as men
are perfwaded, that Examples of it are
to be found in Scripture. It is fit there-
fore, to difcover the Grounds of this Er-
rour : Itis plain by an Evident Text;
that it is one thing to choof¢ a King,and
another thing to fet up a King over
the Peoples this latter power the Chil-
dren of Ifrael had, but not the former.
This Diftinction is found moft evident
in Dent. 17. 15. where the Law of God

faith,
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faith, Hims fhalt thou fet King over thee,whow:
the Lord fhall choofes {fo God muft Eli-
gere, and the People only do Conftitu-
ere. Mr. Hooker in bhis Eighth Book
of Ectlefiaftical Policy, clearly expounds
this Diftincion 5 the words are worthy

the citing : Heaps of Scripture (faith he)

are alledged, concerning the Solemn Coro-
nation or Inanguration of Saul,David, Se-
lomon and others, by Nobles, Ancients,
and the people of the Commonwealth of -
rael 3 as if thefe Solemnities were a kind
of Deed, whereby the Right of Domi-
nion is givens which f{trange, untrue,
and unnatural conceits,are {et abroad by
Seed-men of Rebellion, only to animate
unquiet Spirits, and to feed them with
pofiibilitiesof Afpiringunto the Thrones,
if they can win the Hearts of the Peo-
ple 5 whatfoever Hereditary Title any
other before them may have. I fay thefe
unjuft and infolent Pofitions, I would
not mention, were it not there-
by to make the Countenance of
Truth more Orient. For unlefs we
will openly praclaim Defiance unto all
Law, Equity and Reafon, we muft (for
there is no other Remedy ) acknowledg,
that in Kingdoms Hereditar y,Birth-nght

giveth
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giveth Right unto Sovereign Domini-
on, and thc Death of the Predeceflor,
putteth the Succeffor by Blood in Sei-
fin. Thofe publick Solemnities befores
mentioned, do either ferve for an open
Teftification of the Inheritor's Right
or belong to the Form of inducing
of him into pofleifion of that thing he
hath Right unto. This is Mr. Hooker’s
Judgment of the Ifraclites Power "to
fet a King over themfclves. No doub,
but if the people of Ifrael had had pow-
er to choofe their King, they would
never have made Choice of Foss, a Child
but of Seven years old, nor of Mawnaf
fes a Boy of Twelve 3 fince (as Solowon

faith) Wo to the Land whofe King s |

a Child: Nor is it probable they would

have eleted Fofias, but a very Child; |

and a Son to {o Wicked and Idola-
trous 4 Father, as that his own Ser-
vants murthered hims and yet all the
people fet up this young Fofiss, and
flew the Confpirators of the Death of
Armon his Fathers which Juftice of the
People , God rewarded , by making
this Fofias the molt Religious King, that
ever that Nation enjoyed.

(9.) Be: |
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(9.) Becaufe it is affirmed, that
the People have power to choofe, as
well what Form of Government, as
what Governours they pleafes of
which mind is Bellaruzine , in thofe
places we cited at firft. Therefore it
is neceffary to Examine the Strength
of what is faid in Defence of popu-
lar Commonweals, againft this Na-
tural Form of Kingdoms, which I
maintain'd.  Here I muft fisft put the
Cardinal in mind of what he affirms
in Cold Blood, in other places; where
he faith, God when ke wnade all Man-
kind of One Man, did [eer openly to
[ignifie, that he rather approved the Go-
vernstent of One Man, than of Many.
Again , God fthewed his Opinion
when he endued not only Men, but
all Creatures with a Natural Propenfi-
ty to Monarchy; neither can it be
doubted, but a'Natural Propenfity is
to be referred to God , who is Au-
thor of Nature. And again; in a
Third place, What Form of Govern-
ment God confirmed by his Authori-
ty,may be gathered by that Common-
Weal, which he inftituted among(t the

E He-
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Hebrews, which was not Ariftocratical,
(asCalvin faith) but plainly Monarcki-
chal.

(10.) Now if God, (‘as Bellarmine
faich ) hath taught us by Natural In-
ftinc, fignified to us by the Creation,
and confirmed by his own Example
the Excellency of Monarchy, why
thould Bellarwsine or We doubt, but
that it is Natural 2 Do we not find,
that in every Family, the Govern-
ment of One Alone, is moft Natural?
God did always Govern his own Peo-
ple by Monarchy only. The Patri-
archs, Dukes, Judges and Kings were
all Monarchs. There is not in all the
Scripture, Mention or Approbation of
any other Form of Government. At

the time when Scripture faith, There

was No Fiyg in Urael, but that every
Man did that which was Right in bis
Own Ejes; Even then, the Ifraelites
were under the Kingly Government
of the Fathers of patticular Families:
For in the Confultation , after the Ben-
jawitical War,for providing Wives for
the Benjamites, we find, the Elders of
the Congregation bare only Sway.

Fudges

up

| L517]

Judges 31.16.To them alfo were Com-
plaints to be made, as appears by
Vetfe 22. And though mention be
made of All the Children of Ifrael,
All the Congregation, and All the Péc-
ples yet by the Terim of A/l,the Scrip-
ture means only All the Fathers, and
not All the Whole Multitude, as the
‘Text plainly expounds it felf in
2, Chronn. 1. 3. wheve Solomion {peaks
unto all Ifrael, 1o the Captains; the
Judges, and to Every Governour the
Chief of the Fathers; fo the Elders of
Ifrael are expounded to be the Chief of
the Fathers of the Children of [frael.
1 Kings 8. 12. 2 Chron.5.2.

At that titne alfo, when the People

- of Iffael beg’d a King of Sawuel, they

were Governed by Kingly Power. God
out of a {pecial Love and Care to the
Houfe of Ifrael, did choofe to be their
King himfelf, and did govern them at
that time by his Ficeroy Sazsmel,and his
Sons s and thercfore God tells Samuel,
They bave not rejedfed Thee but Me, that
I fhould not Reign over thew. Tt {eems
they did not like a King by Deputati

' E 2 on;
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on, but defired one by Succeflion,like
all the Nations. All Nations belike
had Kings then, and thofe by Tnhe-
ritance, not by Elettion: for we do
not find the Ifrgelites prayed,
that they themlllves might choofe
their Own Kings they dream of no
fuch Liberty, and yet they were the
Elders of Ifrael gathered together. If
other Nations had Eleted their own
Kings, no doubt but they would have
been as defirous to have imitated O-
ther Nations as wcll in the Elefing,
as in the Having of a King.

Ariftotle in his Book of Politicks,

when he comes to compare the {everal |

Kinds of Government,he is very refer-
ved in difcourfing what Form he

thinks Beft: he difputes fubtilely to |

and fro of many Points, and Judici-
oully of many Errours, but conclu-
des nothing himf{elf. In all thofe Books,
I find little Commendation of Mo-
narchy. It was his Hap to live in
thofe Times when the Grecians abound-
ed with feveral Commonwealths, who
had then Learning enough to make

them
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them feditious. Yet in his Ethicks,
he hath {0 much gnod Manners, as to
confefs in right down words, That
Monarchy 7 the Beft Form of Govern-
ment, and a Popular Eflate the Worft.
And though he be not fo free in his
Politicks , yet the Neceflity of Truth
hath here and there extorted from him,
that which amounts no lefs to the
Dignity of Monarchy 3 he confeffeth
it to be Firft, the Natural, and the
Divinelt Form of Government; and
that the Gods themfelves did live un-
dera Monarchy. What can a Hea-
then fay more ?

Indeed, the World for a long time
knew no other fort of Government,
but only Monarchy. The Beft Or-

- der, the Greateft Strength, the Moft

Stability and Eafieft Government, are
to be found all in Monarchy, and in
no other Form of Government. The
New Platforms of Commonweals,were
firt hatched in a Corner of the
World, among(t a few Cities of Greece,
which have been imitated by very
few other laces. Thofe very Citieg

' E 3 Were
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were firft, for many years, governed
by Kiugs, untll Wantonucfs, Ambition
or Fattion of the People, made them
attempt New kinds of Regiments all
which Mutations proved moft Bloody
and Miferable to the Authors of them
happy in nothing,but that they conti-
nued but a {mall time-

(11.) A little to manifelt the Im-
pertection of Popular Government, let
us but examine the molt Flourifhing
Democratie that the World hath ever
known s I mean that of Rome. Firft,
for the Durability 5 at the moft, it laft-
ed but 480 Years (for fo long it was
from the Expulfion of Tarquin, to Fu-
lins Cefar. ) Whereas both the Affy-
rian WNonarchy lafted, without Inter-
ruption, at the lealt twelve hundred
years, and the Empire of the Eqft con-
tinued 1465 Years,

2. For the Order of it, during thefe
480 years, there was not any One fet-
tled Form of Government in Rosze :
for after they had once loft the Na-
tural Power of Kings, they could not

find
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find upon what Form of Government
to reft: their Ficklenefs 1s an Evi-
dence that they found things amifs
in every Change. At the Firlt they
chofe two Annual Confuls inftead of
Kings. Secondly, thofe did not pleafe

them long, but they muft have Tii-

bunes of the People to defend their
Liberty. Thirdly, they leave Tribunes
and Confuls, and choofe them Ten
Men to make them Laws. Fourthly,
they call for Confuls and Tribunes a-
gain : {ometimes they choofe Ditfa-
tors , which were Temporary Kings,
and fometimes Military Tribunes, who
had Confular Power. All thefe fhiftings
caufed fuch notable Alteration in the
Government, as it pafleth Hiftorians
to find out any Perfect Form of Regi-
ment in {0 much Confufion: One
while the Senate made Laws, another
while the People. The Diffentions
which were daily between the Nobles
and the Commons, bred thofe memo-
rable Seditions about Ufury, about
Murriages, and about Magiftracy. Al-
fo the Grecian, the Apulian, and the
Drufian Seditions, filled the Market-

' E 4 places,
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places, the Temples, and the Capitol
it {elf, with Blood of the Citizens;
the Social War was plainly Civil;
the Wars of the Slaves, and the other
of the Fencers 53 the Civil Wars of
Mariws and Sylia, of Cataline, of Ce-
far and Pompey the Trivmuirate, of
Auguftus, Lepidws and  Amtomins: All
thefe thed an Ocean of Blood within
Iraly and the Streets of Rowe,

Thirdly, for their Government, let
it be allowed, that for fome part of this
time it was Popular, yet it was Popular
as to the City of Rowme only,and not as
to the Dominions,or whole Empjre of
Rome 5 for no Democratie can extend
further than to One City. It is impo-

flible to Govern a Kingdom, much lef;
many Kingdoms by the whole People,
or by the Greateft Part of them.

(12.) But you will fay, yet the Ro-

man Empire grew all up under this{

kind of Popular Government, and
the City became Miftrefs of the World.
It is not {05 for Rome began her Em-
pire under Kings, and did perfet it
Ly | under
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under Emperours; it did only en-
creafe under that Popularity: Her
greatet Exaltation was under Trajan,
as her longeft Peace had been under
Auguftus. Even at thofe times, when
the Roman Vittories abroad,did amaze
the Woild, then the Tragical Slaugh-
ter of Citizens at home,deferved Com-
miferation from their vanquifhed E-
nemies. What though in that Age of
her Popularity, fhe bred many admi-
red Captains and Commanders (each
of which was able to lead an Army,
though many of them were but ill re-
quited by the People?) yetall of them
were not able to fupport her in times
of Danger; but fhe was forced in her
greateft Troubles to create a Diéfator
(who was a King for a time) there-
by giving this Honourable Teftimo-
ny of Monarchy, that the laft Refuge
in Perils of States, is to fly to Regal
Authority. And though Roemes Popu-
lar Eftate for a while was miraculou-
fly upheld in Glory bya greater Pru-
dence than her owns; yet in a fhort
time, after manifold Alterations, the
was ruined by her Own Hands. Swis &

ipfa
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#pfa Roma viribus ruit: For the Armg
fhe had prepared to conquer other Na-
tions, were turned upon her Selfand
Civil Contentions at laft fettled the
Government again into a Monarchy.

(13.) The Vulgar Opinion is, that
the firfft Caufe why the Democra.
tical Government ~ was  brought
in, was to cub the Tyranny
of Monarchies. But the Falfhood
of this doth beft appear by the firft
Flourithing Popular Eftate of Atkens,
which was founded, not becaufe of
the Vices of their laft King, but that
his Vertuous Deferts were fuch as the
people thought no man Worthy e-
ncugh to fucceed hims a pretty wan-
ton Quarrel to Monarchy! For when
their King Codr#s underftood by the
Oracle, that his Country could not
be faved, unlefs the King were {lain in
the Battel : He in Difguife entered his
Enemies Camp, and provoked a Com-
mon Souldier to make hima Sacri-
fice for his own Kingdom, and with
his Death ended the Royal Govern-

ment; for after him was never any
more

Ls59]

more Kings of Athkens. As Athens thus
for Love of her Codrss, changed the
Government, {o Rome on the contra-
1y, out of Hatred to her Tarquin,
did the like. And though thefe two
famous Commonweals did for contrary
caufes abolifh Monarchy,yet they both
agreed in this, that neither of them
thought it fit to change their State

into a Democratie : but the one chofe

Archontes, and the other Confuls to
be their Governours; both which did
moft refemble Kings, and continued,
untill the People by leflening the Au-
thority of thefe their Magiftrates, did
by degrees and ftealth bring in their
Popular Government. And 1 verily be-
lieve, never any Democratical State
hewed it felf at firlt fairly to the
World by any Elective Entrance, but
they all fecretly crept in by the Back-
door of Sedition and Fattion.

(14.) If we will liften to the Judg-
ment of thofe who fhould beft know
the Nature of Popular Government,
we {hall find no reafon for good men
to defire or choofe it. Zenophor that

' brave
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brave Scholar and Souldier difallow-
" ed the Athenian Commonweal, for
that they followed that Form of Go.
vernment wherein the Wicked' are al.
ways in greateft Credit, and Vertuous
men kept under. They expelled 4
riftides the Jufts Themiftocles died in
Banithment ;5 Meltiades in Prifon
Phocion the molt virtuous and jul
man of his Age, though he had been
chofen forty five timesto be their Gene-
ral, yet he was put to Death with al
his Friends, Kindred and Servants,
by the Fury of the People, withou
Sentence, Accufation, or any Caufe a
all. Nor were the People of Rom

much more favourable to their Worth:
ies; they banithed Rutilins, Metellys,

Coriolanws the Two Seipio’s and Tully:
the worlt men fped beft; for as Ze
wophon {aith of Athens, {o Rowe wasa
Sanctuary for all Turbulent, Difcon.
tented and Seditious Spirits. The
Impunity of Wicked men was fuch
that upon pain of Death, it was for
bidden all Magiftrates to Condemn
to Death, or Banith any Citizen, or
to deprive him of his Liberty, or fo

much
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much as to whip him for what Offence ®
foever he had committed, either againft
the Gods or Men.

The Athenians {old Juftice as they
did other Merchandife; which made
Plato call a Popular Eftate a Fair,
where every thing is to be fold. The
Officers when they entered upon their
Charge, would brag, they went to a
Golden Harveft. The Corruption of
Rome was {uch, that Muariws and
Pompey durft carry Bufhels of Silver
into the Affemblies, to purchafe the
Voices of the People. Many Citizens
under their Grave Gowns, came Arm-
ed into the Publick Mectings, as if
they went to War. Often contrary
Faltions fell to Blows, fometimes with
Stones, and fometimes with Swords;
the Blood hath been fucks wp in the
Market Places with Spungess; the Ri-
ver- Tiber hath been filled with the
Dead Bodies of the Citizens, and the
common Privies {tuffed full with them.

If any man think thefe Diforders
in Popular States were but Cafual,
or fuch as might happen under any
kind of Government, he mult know,

that
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® that fuch Mifchiefs are Unavoida:
ble, and of neceflity do follow all
Democratical Regiments; and the Rea-
fon 1s given, becaufe the Nature
of all People is, to defire Liberty
without Reftraint, which cannot be
but where the Wicked bear Rule;
and if the People fhould be fo in-
difcreet; as to advance Vertuous Men,
they lofe their Power: For that,
Good Men would favour none but
the Good, which are always the few-
er in Number 5 and the Wicked and
Vitious (‘which is ftill the Greateft
Part of the People ) fhould be ex-
cluded from all Preferment, and in
the End, by little and little, Wife men
{hould feize upon the State, and take
it from the People. ‘

I know not how to give a better
Character of the People, than can be
gathered from fuch Authors as liv-
ed Amongft or Near the Popular
Statess Thucydides, Zenophon, Livie,
Tacitus, Ciceroand Saluft, have fet them
out in their Colours. I will borrow
fome of their Sentences:

% There
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“than the People; their Opinions are
“as variable and fuddain as Tem-
“pelts; there is neither Truth nor
“Judgment in them they are not led
“by Wildom to judg of any thing,
“but by Violence and Rafhnefs ;5 nor
“put they any Difference between
“things True and Falfe. After the
“manner of Cattel, they follow the
“Herd that goes before ; they have a
“Cultom always to favour the Worft
“and Weakeft 5 they are moft prone
“to Sufpitions, and ufe to Condemn
“men for Guilty upon any falfe Sug-
“geltion ; they are apt to believe all
“News, efpecially if it be forrowful .
“and like Fame, they make it more
“in the Believings when there is no
‘Author, they fear thofe Evils which

“themfelves have feioned 5 they are

“meft defirous of New Stirrs and
“Changes, and are Enemies to Qui-
“et and Reft; whatfoever is Giddy

“or Head-ftrong, they account Man-

*like and Couragious; but whatfoe-
“ver is Modcft or provident, f{éems
“fluggifh; each man hatha Care of

“his

“ There is nothing more uncertain-

my
| |
=
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¢ his Particular, and thinks bafcly of
“the Common Good 3 they look up-
« on Approaching Mifchicfs as they
« do upon Thunder, only every man
« witheth it may not touch his own
< Perfon 3 it is the Nature of them,
“ they muft Serve bafely, or Domi-
“ neer proudly ; for they know no
« Mean. Thus do they paint to the
Life this Bealt with many Heads
Let me give you the Cypher of
their Form of Government s As it 15
begot by Sedition, {0 it is nourifhed
by Arms: It can never ftand without
Wars, either with an Enemy abroad,
or with-Friends at Home. The only
Means to preferve it , is, to have {ome
powerful Enemies near, who may
ferve inftead of a King to Govemn
it, that {o, though they have not a
King amongft them,yet they may have

as good as a King Over them: For,

the Common Danger of an Enemy
keeps them in better Unity, than
the Laws they make themfelves.

(15.) Many

put all together, carinot match that Ci-

) [65]
. (15) Many have exercifed theiy
Witsin parallelling the Inconveniences
of Regal and Popular Government, but
ifwe will truft Experience before Spe-
culations P_hilbfopﬁi‘éal, it cannot ke
denyed but this ohe Mifchief of Sedition
whichneceffarily waits upon allPopulari-
ty,weighes down all thelnconveniences
that can be found in Monarchy, though
they were never fo many. ~Itis faid,
Sl«;m for Skin, yea, all thataman hath
will he give for his Life; and a man
will give his Riches for the ranfome of

his Life. The way then to examine what

Proportion the mifchiefs of Sedition
and_TYr_anny have one to another, is
to enquire in whit kind of Government
moft Subjelts have loft their Lives:
Let Rome which is magnified for her Pé-
pularity, arid vilified tor the Tyrannical
_Monfhers the Emperours, furnith us
with Examples. Confider-whether the
Cruelty of all theTyrannical Emperotirs
that ever ruled ini this City did ever
fpill a quarter of theBlod thatwas pout-
ed out in the laft hundred - yearsof her
glorious Common-wealth TheMurthers
by Tyberius, Domitian, and Commodus,

vil
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vil Tragedy which was a&ed in tha¢
orie Sedition between Marius and Syla,
nay, evenby SyZa’s part alone (not to
mention the Alts of Marius) were tour-
fcore and ten Senators put to death,
fitteen Confuls, two thouwfand and fix
hundred Gentlemen, and a hundred
thotfand others.

This was the Heighth of the Roman
Liberty : Any Man might be killed that
would. A favour not fit to be granted
under a Royal Government. ‘The Mi-
feries of thofe Licentious Times are
briefly touched by Plutarch in thefe!

Words. Sy/a (faithhe) fell to fheding?

of Bloud, and filled all Rome with infi
nite and unfpeakable Murthers——This
wasnot only done in Rome but in all the
Cities of Zraly throughout, there was
no Templeof any God whatfoever, no
Altar in any bodies Houfe, no Liberty
of Hofpital, no Fathers Houfe, which
was not embrewed with Blood, and hor-.
rible Murthers, the Husbands were flain
in the Wives Armes,and the Childrenin
the Mothers Laps; and yet they that
were Slain for private Malice were no
nothing in refpect of thofe that were

Mur- f
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Murthered only for their Goods——
He openly Sold their Goods by the
Cryer, fitting fo proudly in his Chair of
State, that it grieved the People more
tofee their goods packt up by them to
whom hegave, ordifpofed them, than
to fee them taken away. Sometimeshe
would give a whole Countrey, or the
whole Reventies of certain Cities, unto
Women for their Beauties, or to plea-
fant Jeafters, Minflrels, or wicked
Slaves, made free. And to fome he
would give other mens VVives by force,
and make them be Married againft their
wills. Now let Zacitus and Suetonins be
J fearched, and feeifall their Cruel Em-
perours can match this Popular Villa-
ny,in fuch an Univerfal Slaughter of Ci-
tizens, or Civil Butchery. God only
was able to match him,and over-match-
ed him, by fitting him with a moft re-
markable Death, juft anfiwerable to his
| Life, for as he had been the Death of
- many thoufands of his Country-men, {o

as many thoufandsofhis own Kindred
in the flefh were the Death of him, for
liedied of an Impoftume, which corrupt-
ed his Flefh in fuch fort, that it turned

allto Lice, he had many about him to
E 2 Shife
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Shift him continually Night and Day;
yet the Lice they wiped from him, were
nothirig to them that multiplied upon
him, there was neither Apparel,Linnen,
Bathes, VVathings, nor meat it {elf;” but
was prefently filled with Swarms of
this vile Vermine. I cite not this to exte-
nuate the BloodyAdts of arty T'yrannical
Princes, nor will I plead in Defence of
their Cruelties: Only in the Compa-
rative, I maintain the Mifchiefs to a
Statetobe fefs Univerfal under a Ty-
rant King ; forthe Cruelty of fuch Ty-
rants extends ordirarily rio further then
to fome Particular Men that offend him,
and got to the whole Kingdome : It is
truly faid by his late Majefty King
Fames, a King can never be fo notori-
oufly Vitious, but he will generally fa-
vour Juftice, and maintain fome Order;
_except in the particulars wherein his in-
ordinate Luft carries himaway. Even
cruel Domitian,Dionyfius theTyrant,and
many others,are commended by Hifto
rians for great Obfervers of Juftice: A
natural Reafonis to be rendered for it;
It is the Multitude of People,and the a-
btindance of their Riches, which are the
only Strength and Glory of every

Prince: |
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Prince : The Bodies of his Subje&s do
him Service in VVar, and their .Goods
fupply his prefent wants, therefore if
notout of Affettion to his people, yet
out of Natural Love to Himfelt, every
Tyrant defires to preferve the Lives,
and protect the Goeds of his Subjects,
Wthh cannot be done butby Juftice,and
if it be not done, the Princes Lofs isthe
greateft ; on the contrary, in a Popular
State, every man knows the publick
gooddoth not depend wholly on his
Care, but the Common-wealth may
well enough be governed by others
though he tend onlyhis Private Benefit,
he never takes the Publick to be his
Own Bufinefs; thus as in a Family,
where one Office is tobe done by many
Servants, one looks upon another, and
every one leaves the Bufinefs for his
Fellow, until it is quite neglected by
all; nor are they much to be blamed
for their Negligence, fince it is an
even Wager, their Ignorance is as
great :'For Magiftrates among the
People, being for the moft part Annual,
doalwayslay down their Office before
they underftand it ; fo that a Prince of
2 Duller underftanding, by Ufe and

Fj Ex-
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Experience muft needs excell them;
again, thereis no Tyrant fo barbaroufly
Wicked, buthisown reafon and fenfe
will tell him, that though hebe a God,
yet he muit dye like a Manj and that
there is not the Meaneft of his Subjects
but may find 2 means_to revenge him
felfof the Injuftice thatisoftered him
hence it is that great Tyrants livecon-
tinually in bafe fears, as did Dionyfius
the Elder; 7iderins, Calignla, and Nera
are noted by Sueronius to have been
frighted withPanick fears.But it isnot fo,
where wrong is done to any Particular
Perfon by a Multitude, he knows not
who hurt him, or who to complain of,
or to whomto addrefs himfelt for re-
paration. Anymanmay boldly exer-
cife his Malice and Cruelty in all Po-
pular Affemblies. There is no Tyranny
to be compared to the Tyranny of a
“Maultitude.

( 16 ) What though the Government
of the People be a thing not to 'be en
dured, much lefs defended, yet many
men pleafe themfelves with an Opiat
nion, that though the People may not
Governj yet they may partake and |
- R joyn
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joyn with aKing in the Government,
and fo makea State mixed of Popular
and Regal power, which they take to
be the beft tempered and equalleft Form
of Government. But the vanity of

' this Fancy is too evident, it is a meer

Impofiibility or Contradiction, for if
2 King but onceadmit.the People to be
his Companions, he leaves tobe a King,
and the State becomes a Democracy ; at
Jeaft, he is but a Titular and no Rea]
King, that hath not the Soveraignty
to Himfelf'; for the having of this alone,
and nothing but this makesa King to
beaKing. As for that Shew of Popula-
rity which is found in fuch Kingdoms
as have General Affemblies for Conful-
tation about making Publick Laws: It
muft be remembred that fuch Meetings
do not Share or divide the Soveraignty
with the Prince :but do only deliberate
and advife their Supreme Head, who
ftill referves the Abfolute power in
himfelf ; for if in fuch Affemblies, the
King, the Nobility, and People havg
equal Shares in the Soveraignty, then
the King hath but one Voice, the No.
bility likewife one, and the Peopleone,
and then any two of thefe Voicesihould
: F 4 have
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have Power to overrule the third;
thus the Nobility and Commons toge-
ther thould have Power to makea Law

to bind the King, which was never yet
feen in any Kingdom, but if it could,

the State muft needs be Popular and not -

Regal.

(17) Ifitbe Unnatural for the Mul
titude to chufe .their Governours, or
to Govern,or to partake in the Govern-
ment, what can be thought ofthat dam-
nable Conclufion which 1s made by toa
many, that the Multitude may Cor-
re&, or Depofe their Prince, if need be?
Surely the Unnaturalnefs, and Inju-
flice of this Pofition cannot fufficiently
be exprefled: For admit that a King
makea Contratt or Paltion with hg

eople,eitherOriginally m hisAnceftors,
or perfonally at hisCoronatien (for both
thefe Pactions fome dream of,but cannot
offer any proof for either) yet by no
Law of any Naticn can a Contract be

_ thought breken,except that firft a Law-
ful Tryal be had by the Ordinary Judge
of the Breakers thereof, or elfe every
Man may be both Party and Judge in

fis own cafe, which isabfur'd once to be |
thought, |
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thought, for then it will lye in the
hands of the headlefs Multitude when
they pleafe to caft off the Yoke of Go-
vernment (that God hath laid upon
them) to judge and punifh him,by whom
they fhould be Judged and punifhed
themfelves, Arifforle can tell'us, what
Judges the Multitude are in their own
cafe,oi maesal gudnos xedled mpi 7oy Gimeday, 1 he
Judgment ofthe Multitude in Difpo-
fing of the Soveraignty may be feen in
the Roman Hiftory, where we may find
many good Emperours Murthered by
the People, and many bad Elected by
them : Nero, Heliogabalus,Otho,Vitells-
us, and fuch other Monfters of Nature,
were the Minions of the Multitude,
and fet up by them: Pertinax, Alexan-
der, Sewverus, Gordianus, Gallus Emilia-
aus, Quintilins, Awrelianus, Tacitus,

Probus, and Numerianus ; all of them

good Emperours in the Judgment of all
Hlig)riaps, yet Murthered by the Mul-
titude.

(18 )Whereas many out of an imagi-
nary Fear pretend the power of the peo-
ple t o be neceflary for the repreffing of
-' | -~ the
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ghe Infolencies of Tyrants ; wherein they
propound a Remedy far worfe than the
Difeafe, neither is the Difeafe indeed fo
frequent asthey would have us think,
Let usbe jugded by the Hiftory even
of our own Nation: We have enjoyed
a Succeffion of Kings from the Conqueft
now for above 600 years (a tume far
longer than ever yet any Popular State
could continue) we reckon to the Num-
ber of twenty fix of thefe Princes fince
theNorman Race,and yet not one of thefe
is taxed by our Hiftorians for Tyranni
cal Government., It is true, two of
thefe Kings have been Depofed by
the people, and barbaroufly Murthered,
but neither of them for Tyranny : For
asalearned Hiftorian of our Age faith,
Edwardthe Second and Richard the Se-
cond were not infupportable either in
their Nature orRule,and yet the people,
more upon Wantonnefs than for any
Want, did take an unbridled Courfe a-
aainft them. Edward the fecond, by ma:
ny of our Hiftorians is reported to be of
a Good and Vertuous Nature, and not
Unlearned : they impute his defects ra
ther to Fortune than either to Council
or Carriage of his Affairs, the Depofiti

on |
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opof him wasa violent Fury, led by a
Wife both Cruel and unchatt, and can
with nobetter Countenance of Right be
juftifyed, than may his lamentable both
Indignities and Death it felf. Likewife
the Depofition of King Richard I1, was
a tempeiluous Rage, neither Led or
Reftrained by any Rules of Reafon or
of State Examin his Adions
without a diﬁ:empered Judgment, and
you will not Condemne him to be ex-
ceeding either Infufficient or Evil ; weigh
the Imputations that were objected a-
gainft him, and you fhall find nothing

either ofany Truth or of great moment ;

Hollingshed writeth, That he was moft
Unthankfully ufed by his Subjeéts ; for
although, through the frailty of his
Youth, he demeaned himfelf moredif-
folutely than was agreeable to the Roy-
alty ot his Eftate, yetinno Kings Days
were the Commons in greater Wealth,
the Nobility more honoured, andthe
Clergy lefs wronged ; who notwith-
ftanding, in the Evil guided Strength
of their will, took head againft him,
totheir own headlong deftruction after-
wards; partly during the Reign of Aes-
ry, his next Succeflor, whofe greateft

' S Atchieve-
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Atchievements were againit his own
People, in Executing thofe who Con-
fpired with him againft King Richard,
But more efpecially in fucceeding times,
when, upon occafion of this Diforder,
more Englifb Blood was {pent, than was
inall the Foreign Wars together which
have been fince the Conquett.

Twice hath this Kingdom been mife.

rably wafted with Civil War, but nei-
ther of them occafioned by the Tyran.
ny of any Prince. The Caufe of the
Baron’s Wars is by good Hiftorians at-
tributed to the ftubbornnefs of the No-
bility, as the Bloody variance of the
Houfes of Tork and Lancafter, and the
fate Rebellion, fprung from the Wan
tonnefs of the People. Thefe three Un-
natural Wars have dithonoured our Na-
tion amongft Strangers, {o that in the
Cenfures of Kingdoms, the King of
Spain is faid to be the King of Men, be.
caufe of his Subjets willing Obedi-
ence ; the King of France King of Affes,
becaufe of their infinite Taxes and Im-
pofitions ; but the King of England is
{aid to be the King of Dewvils, becaufe of
his Subjects often Infurretions againft,
and Depofitions of their Princes.

CHAP|
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CHAPIL

Pofitive Laws do not infringe
the Natural and Fatherly
Power of Kings.

) 1)
(1) REgal Authority not [fubject to
the Pofitive Laws, Kings be-
fore Laws ; the King of Judah and Ifracl
#ot tyed to Laws. %z) Of Samuel’s De«
Jeription of a King,x Sam. 8. (3.) The
Power afcribed unto Kings in the New
Teftament. (4.) Whether Laws were
invented to bridle Tyrants. (5.) The
Benefit of Laws. (6.) Kings keep the
Laws, though not beund by the Laws.
(7.) Of the Oathes of Kings. (8.) O
the Benefit of the King's Prerogatiue
over Laws. (9.) The King the Authar,
the Interpreter, and Correltor, of the
Common Laws. (10.) The King, fudge
in all Canfes both before the Conqueft and
Jince.  (11.) The King and bis Coun-
cil have anciently determined Caufes in
the Star-Chamber. (12.) Of Parlia-
. menis,
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ments. (13.) When the People were
firft called to Parliament. (14.) Zhe
Liberty of Parliaments, not from Nu-
ture, but from Grace of the P rinces
(15.) The King alone makes Laws in
Parliament. (16.) Governs both Hon:
fes as Head by himfelf. (x7.) By his
Council. (18.) By bis Judges.

(1.) W Itherto I have ende:wour’(_i
to thew the Naturai [nfti
| tution of Regal Authori

, ty, and to free it from
Subjection to an Arbitrary Election of
the People: It is neceflary alfo to enquire
whether Humane Laws havea Superio
rity over Princes; becaufe thofe that
maintain the Acquifition of Royal Ju
rifdiction from the people, do fubjed
the Exercife of it toPofitive Laws. But
in this alfo they Erre, for as Kingly

Power isby the Law of God, fo it hath)

no inferiour Law to limit it.

The Father of a Family Governsbj
1o other Law than by hisown Will; ne
by the Laws and Wills of his Sons
Servants. There is no Nation thatat
lows Children any Action or Reme{%{

oo
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for being unjuftly Governed ; and ‘yet
for all this every Father is bound by the
Law of Nature to do his beft for the pré-
fervation of his Family ; but much more
isa King alwaystyed by the fame Law
of Nature tokeepthis general ground,
That the fafety ot the Kingdom be his
Chief Law : He muft remember, That
the profit of every man in particular,and

of all togetherin general, is ot always

One and the fame ; and that the Pub-
lick is to be preferred before the Private ;
And that the force of Laws muft not be
fo great as Natural Equity it felf, which
cannot fully be comprifed inany Laws
whatfoever, but isto be left to the Re-
ligious Atchievement of thofe who
know how to manage the Affaires of
State, and wifely to Ballance the parti-
cular profit with the Counterpoize of
the Publick, according to the infinite Va-
riety of Times, Places, Perfons ; a proof
unanfwerable for theSuperiority of Prin-
cesabove Laws, is this, That there were
Kings long before there wereany Laws:
For a long time the Word of a King
wasthe only Law ; and if Prattice (as
faith Sir Walter Raleigh) declare the
greatne(s of Authority, even the beft

Kings
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Kings of Fudab and Ifrael were not tyed
to any Law; but they did what-foevey
they pleafed, in the greateft matters,

(2) The Unlimitted Jurifdi®ion of
Kings is fo amply defcribed by Samuel,
that it hath given Oceafion to fome to
Imagine, that it was, but either a Plot
or Frick of Samuel to keep the Govern:
ment himfelf and Family, by frighting
the Jfraelites with the mifchiefs in Mo-
narchy,or elfe a prophetical Defeription
only of the future Ill Government of
Saul: Butthe Vanity of thefe Conje
&uresare judicioufly difcovered in that
Majeftical Difcourfe of the true Law of
free Monarchy ; Wherein it isevidently
thewed, that the {cope of Samuel was to
teach the People a dutiful Obedience to
their King, even in thofe thirgs which
themfclves did efteem Mifchievous and
Inconvenient ; For by telling them what
a King woulddo, he indeed inftruds
them what a Subjeét muft Suffer; yet
not fo that it is Right for Kings to do
Injury, but it is Right for them to go
Unpunithed by the People if they do it:
So that in this point it is all one, whe:
ther Samuel defcribe a King,or a Tyrant,

for |
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for Patient Obedience is due to both;
no Remedy in the Text againit1 yrants,
but in Crying and praying unto God in
that Day: Lut howloever ina Rigorous
Conftruction Samuel’s delcription be ap-
plyed toa Tyraat; yet the Words by
a Ben‘gne Interpretation may agree
with the manners ofa juflt King; and
the Scope and Coherence of the Text
doth beit imply the more Moderate, or
Qunlified Senie of the Words; for as
Str . Raleigh confelles, all thofe Incon-

‘Veniences andMiferies which are reckon-

ed bySamuel as belong'ng to Kingly Go-
vernment were not Incollerabie, Lut
fuch as have been born, and are fiill
born, by free Confent of Suljels to-
wards their Princes; Nay dt this day,
and in thisLand,many Tenantsby their
Tenures and Services are tyed to the
fameSul jeCtion,even toSubordinate and
Inierior Lords : To ferve the King in bis
Wars, and totill his ground, is not on-
ly agreeatle to the Nature of Subjeits;
but much defired by them; according
to their feveral Zirths, and Condirions:.
The like may be faid for the Offices of
Women-Servants,Conte&ioners, Cooks,
and Dakers, for we cannot think that the

G King
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King would ufe their Labours without
giving them Wages,fince the Text it felf
mentions a Liberal reward of his Ser-
vants.

As for the taking of the Tenth of their
Seed, of their Vines, and of their Sheep,
it rhight be a neceflary Provifion for
their Kings Houfehold, and fo belong
tothe Right of Tribute: For whereas
is mentioned the taking ofthe Tenth;
it cannot agree wellto a Tyrant, who
obferves no Proportion, in fleecing his
People.

Laftly, The taking of their Fields,
Vineyards, and Olive-trees, if it be by
Forccor Fraud, or without -juft Re
compence, to the Dammadge of Private
Perfons only, itis not to be defended;

but if it be upon the publick Charge|

and General Confent, it mightbe julti
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Glorious, Powerful, and abounding in
Riches, befides weall know the Lands
ind Goods of many Subjects may be oft-
times Legally taken by the King, either
by Forfeitures, Efcheat, Attainder, Qut-
hwry , Confifcation, or the like.
Thus we fee Samuel’s Charalter of a
fing may literally well bear a mild
Senfe, for greater probability there is
that Samuel fo meant, andthe /fraelites
punderftood it3 té which this may be
idded; that Samuel tells the Ifraclizes,
this will be the manner of the King that
fall Reign over you: And Ye fhall
ay becaufe of your King which Ye fhall
have chofen you; thatis to fay : Thus
fiall be the common Cuftom or Fafhi-
m, or Proceedingof Sau/ your King;
Oras thé Vulgar Latine renders it, this
hall be the Right or Law of your King ;

ot meaning as fome expound it, the
(afuil Event, or A& of {ome individu-

fyed, as neceffary at the firft Ere®i|mwagum, or indefinite King that might
~on ofa Kingdome; For thofe who will|lappen one day toTyrannife over them.
have a King, arebound to allow him|Sothat Sa#/, and the Conftant practice
Royal maintenance, by providing Re [ifSas/, doth beft agree with the Lite-

venues for the CR OWN,  Since it isferal Senfe of the Text. Now that Sax/

both for the Honour, Profit and Safety|as no Tyrant, we may note that the
too of the People to have their Kinglfeople asked a King, as Al Nations kad.
: Glo G2 God
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God anfwers,and bids Samuel to bear the
Voicz of the People in all things which they
Jpake, and appoint thew a King.  They
did not aska Tyrant, and togivethem
a T'ycant, whenthey asked a King, had
not been to hear theirVoice inail things,
bu: rather when they asked an Egge,t
have given thema Scorpi~n: Unlets we
will ay, that all Nations had Tyrants,
Befides, we do not find in all Scripture,
that Sau/was Funifbed, or fo much g
Blamed, for committing any of thofe
Acts which Samueldefcribes: and if S
muel’s drict had been only to terrifie the
People, Le would not have forgotten
to toretell Sax/s bloody Cruelty, in
Murthering 85 innocent Priefts, and
{miteing with the Edge of the Sword
the City of Nod, bOtE Man, Woman,
and Child. Again, the Zfraelites nevet
thrank at thele Conditions propofed by
Samuel, but accepted of them, as fuch
all other Nations were bound uato
For their Conclufionis,Nay, fut we wil
have a Kingover ¥s, that We alfo mayl
like all the Nations, and that Qur Kin
may Fudze us, andgo out before us to figh
our Buttels. Meaning he fhould ean
his Privileges, by doing the workhfor
¥ Lhem
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them, by Judging them, and Fighting
for them, Laitly, Whereas the men-
tion of the Peoples Crying unto the
Lord, arguesthey fhould Le underfome
Tyrannical Oppreflion; we may re-
member, that the Peoples Comiplaints
and Cries are not always an Argument
of their Living under a Tyrant. Nao
man can fay KingSolomon wasa Tyrant,
yet all the Cong:egation of Zfael com-.
plain’d that Solemen made thejr Yoke
grievous, and therefore thelr i rayerto
Reloboam is, Makethon the grievius Ser-
vice of thy Father Solomon, and s hea-
vy loke which be put upon us, lichter, and
we will ferve thee, To conciude, it is
true, Saxu/ loft his Kinglom, Lut not
for being too Cruel or I yrannical to his
subjects, but by Leing too Mercitul to
his Enemies; his {pwring Azsy when he
thould have {lain him, was the Caule
-g‘ihy the Kingdom was torn from
m.

.
. (3.) If any defire the dire@ionof the
New Teflament, he may find cur Savi-
our limiting and diftinguifhing Royal
Power, By wiving to Caiar theje things
that were Clar’s, and to God thafe things
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that were God's. Obediendum eft in qui-
bus mandatum Dei non impeditur.  We
muft obey where the Commandment
of God is not hindred; thereis no o
ther Law but Gods Law to hinder our
Obedience. It wasthe Anfwer ofa Chri
ftian to the Emperour, We only worfbip
God, inother things we gladly ferve you.
And it feems Zertullian thought what-
foever was not God’s was the Emperours,
when he faith, Bene oppofuit Czfari pecw
niam, e ipfum Deo, alioqui quid erit Dei,
Ji omnia Cxfaris.  Our Saviour hath
well apportioned our Money for Cafar,
and our felves for God, for otherwife
what fhall God’s fhare be, if all be Ce-
Jar’s. 'The Fathers mention no Referva
tion of any Power to the Laws of the
Land, or to the People. = S. Ambrofe, in
his Apologie for David, exprefly faith,
He wasa King, and therefore bound to
no Laws, becaufe Kings are free from
the Bonds of any Fault. S. Auga/tinealio
vefolves, Tmperator' non ¢ft [ubfeitus Leg
bus,qui habet in poreftate alias Leges ferre
The Emperour is not fubject to Laws,
who hath Power to make other Laws
For indeed, it is the Rule of Selomon,that

We nnnft keep the Kings C ommandment,|

;md.

[871]
and not to fay, Whar doft Thou » becaufe
Where the Word of a King is, there is
Power, and Allthat he pleafeth, he will
do. '

If any miflike this Divinity in Eng-
land, let him but hearken to Braéion,
Chief Juftice in Aenry the Third'sdays,
which was fince the Inftitution of Par-
liaments, hiswords are, fpeaking of the
King, Omnes fub Eo, & Ipfe (ub nulls,
nifi tantum [ub Deo, &c. All are under
him, and he under none, but God on-
ly : If he offend, fince no Writ can go
againft him, their Remedy is by Peti-
tioning him toamend his Fault, which
if he thall not do, it will be Punifh-
ment fufficient for him to expe God as
aRevenger: Let none prefume to Search
into his Deeds, much lefs to Oppofe
them. ‘

When the Fews asked our Blefled Sa-
viour, whether they fhould pay Tri-

bute > he did not firft demand what the

Law of the Land was, or whether there
was any Statute againf? it, nor enquired
whether the Tribute were given by
Confent of the people, nor advifed
them to ftay - therr payment till

‘ G 4 they
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they fhould grant it ; he did no more
but look upon the Super(cription, and
concluded, 7his Image you fuy is Cfar’s,
thereforegive st to Calar, Nor muft it
here be (aid, that Chrift taught this Lef
fon only to the conquered Fews, forin
this he gave direction for all Nations,
who are’bound as much in Obedience
to their Lawful Kings, as to any Coa-
guerour ot Ufurper whatfoever.

Whereas being fuljed to the Eigher
Powers, {ome have ftrained thefe words
to fignific the Laws of the Land, orelfe
tomean the Higheft Power, aswell Ari
ftocratical and Democratical, as Regal:
It feems S. Paul looked tor fueh lntet-
Eretatinn. and therefore thought fit to

e his own Expofitor, and to-let it Le
known, that by Power he underftooda
Monarch that carryed a Sword : Wilt
thou not be afraid of the Power ? “that is,
the Ruler that carryeth thedword, for
ke is the Minifter of God to thee——— for
be beareth not the Sword in wvain. It
not the Law that is the Minifter of God,
or that carries the Sword, but the Ru-
ler or Magiftrare; fo they that fay the
Law governs the Kingdom, may as well
; . . i

fy‘
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fay that the Carpenters Rule builds an
Houfe, and not the Carpenter ; for the
Law is but the Rule or Initrument
of the Ruler. AndS3. Paul concludes;

for this caufe pay you trilute alfo, for

zb;y are Gods Minifters az‘;emﬁné contins
ally upon this verything. Render there-

fore Tritute towiiom Tribute is due,Cuftors

to whom Cuftors. He doth not fay, give
asa gitt to Gods Minilter. Eut amadz,
Render or Reftore Tribute, asa due.
Alfo St.Peter doth moft clearly ex-
Found this place of St. Paul/, where he
aith, Sabmit your felves to every Or-
dinance of Man, for the Lords fake, whe-
ther it be to the King as Supreme, or unte,

Governours, as unto them that are fent b

bim. Here the very felf fame Word
( Supreme, Of o pexions ) Which St. Paul
coupleth with Power, St, Perer conjoin-
eth with the King. Bagires &5 Tmeghnorms
thereby tomanicit that King and Pow-
erare both one. Al{o St. Perer expounds
his own Words of Humane Ordinance,
to be the King, who is the Lex Leguens,
a Speaking Law; he cannot mean
that Kingsthemfelves are an human Or-
dinance, lince St. Fa«/ callsthe Supreme
Power, The Ordinance of God; and
' the
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the Wifdomof God faith, By me Kings
Reign : But his meaning muit be, that
the Laws of Kings ar¢ Human Ord;-
nances. Next, the Governours that are
Jent by bim; that is by the King, not by
God, as fome corruptly would wreft

the Text, to juftifie Popular Governours |

as authorized by God, whereas in
Gramatical Confiruétion [ Him ] the
Relative muft be referred to the next
Antecedent, which is King; Befides, the
Antithefis between Supreme and Sent,
proves plainly that the Governours
were fent by Kings ; for if the Gover-
nours were fent by God, and the King
be an Humane Ordinance, then it fol-
lows, that the Governours were Su-
preme, and not the King; Or if it be
faid, that both King and Governours are-
fentby God, then they: are both equal,
and fo neither of them Supreme. There-
fore St. Perer’s meaning i5 in fhort,ebey
the Laws of the King, or of his Mini-
fters. By which it isevident,that neither
St. Peter,nor S. Paul, intended other-
Form of Government than only Mo-
narchical, much lefsany Subjeéton of
Princes to Humane Laws.

That

[or]

That familiar diftinction of the
Schoolmen, whereby they Subject
Kings to the Dire&tive, but not to the
Coative Power of Laws, is a Confeffion
that Kingsare not bound by the Pofi-
tive Laws of any Nation : Since the
Compulfory Power of Laws is that
which properly makesLaws to beLaws ;
by binding men ' by Rewards or Pun-
illliment to Obedience ; whereas the Di-
reftion of the Law, is but like the ad-

“vice and dire&tion which the Kings

Council gives the King, which no man
fays isaLaw to theKing,

(4 ) Therewant not thofe who Be-
lieve that the firft invention of Laws
was to Bridle and moderate the over-
great Power of Kings ; but the truth is,
the Original of Laws was for the keep-
ing of the Multitude in Order : Popular
Eftates could not Subfift at all without
Laws ; whereasKingdoms wereGovern'd
many Ages withoutthem. The People
of ' Atkens, asfoon as they gave over
Kings, were forced to give Power to
Dracofirft, then to Solon, to make them
L gk - Laws,
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$ aws,nottotridle Kingsbut themfelves;
and though many of tieir Laws were
very Severeand Lloody, yetiorthe Re-
verence they bare to their Law-makers
they willing!y fubmitted to them. Nor
did the People give anfv Limited Power
to Solon, but an Abfolute Jurifdiction,
at his pleafure to Abrogate and Confirm
whatfle.thought fic; the People never
challenging any fuch Power to them-
felves : So the People of Rome gave ta
the Zen Men, who were to chufe and
corret their Laws for the Twelve Ta-
éles, an Abfolute Power, withoutany
Appeal to the people. :

(5.) The reafon why Laws havebeen
elfo made by Kings, was this, when
Kings were either tufyed with Wars, or
diftra&ted with Publick Cares, fo that e-
very private man could not haye accele
totheir perfons, to learn their Willsand
Pleafure ; then of neceility were Laws
invented, that {o every particular Sub-
je& might find his Prince’s Pleafure de-
cyphered untohimin the Tables of his
Laws, that {o there might be no need
to refortto the King ; but either for the
Interpretation or Mitigation of Ob-

' fcurg
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feure or Rigorous Laws, cr elfe in new
Calfes, for a Supplement where the Law
was Defetive. Ly this means toth
King and People were in many things
eafed: Firft, The Kingby giving Laws
doth free himfelf of great and intolera-
ble Troubles, as Aigjes did himfelf by
chufing Elders, Secondly, The peo-
ple have the Law asa Familiar Admoni.
fher and Interpreter of the King's plea.
fure, which being publifhed througflout
the Kingdom, doth reprefent the Pre-
fence and Majelty of the King: Alfo the
Judgesand Magittrates, (whofe help in
giving Judgment in many Caufes Kings
have need touie) are reflrained by tie
Common Rules of the Law from ufin
their own Liberty to the injury of o-
thers, {incethey are to judge according
tothe Laws, and not follow their own
Opinions.

(6.) Now albeit Kings, who make the
Laws, be (as King Fames teacheth us) a-
bove the Laws; yet will they Rule

- their Subje&sby the Law; and a King,

governing in a fetled Kingdom,leaves to
be a King and degenerates into a Tyrant,
fo foon as he {eemsto Ruleaccording to

' his
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his Laws ; yet where he fees the Laws
Rigorous ot Doubtful, he may miti-
gateand interpret. GeneralLaws made
in Parliament, may, upon known Re-
fpe&s tothe King, by his A_uthorlty be
Mitigated or Sufpended, upon Caufes
only known to him. And although a
King do frame all his Actions to be ac-
cording tothe Laws, yet he is not bound
thereto, but at his good will, and !for
good Example: Or fo far forthas the
General Law of the Safety of theCom:
mon-Weale doth naturally bind him ;
for in fuch fort only Pofitive Laws may
be faid to bind the King, not by being
Politive, but as they are naturally the
Beft or Only Means for the Prefervati-
on of the Common-Wealth. By this
means are all Kings, even Tyrants and
Congquerours, bound to preferve the
Lands, Goods, Liberties, and Lives of
all their Subjedts, not by any Munict-

ial Law of the Land, fo mu_ch as-the
Kﬁttural Law of a Father, which binds
them to ratifie the A&s of their Fore-
Fathers and Predeceffors, in things ne-
ceffary for the Publick Good of their
Subjedts.

(7) ©-

[95]

(7.) Others there be that affirm, That
although Laws of themfelves do not
bind Kings, yet the Oaths of Kings at
their Coronations tye them to keep all
the Laws of their Kingdoms. How far
this is true,let us but examine the Oath of
the Kings of England at their Coronation;
the words whereof are thele, Arz hoir
pleafed tocanfe to be adminiftred in all thy
Judgments indifferent and upright Fuftice,
and to ufe Difcretion with Mercy and Fe-
rity?  Art thou pleafed that our upright
Laws and Cuftoms be objerved, and doft
thou promife that thefe fhall be proteited
andmaintained by thee? ‘Thefe two are
the Articles of the King’s Oath, which
concern the Laity or Subjetsin Gene-
ral ; to which the King anfwers affir-
matively. Being firft demanded by the
Arch-bithop of Canteréur);, Pleafeth it

| you to confirm and obferve the Laws aud

Cuftoms of Ancienr Times, granted from
God, by juft and devout Kings, unto the Eng-
lith Nation, by Oathy unto the faid People.
Efpecially the Laws, Liberties, and Ca-
Joms granted unto the Clergy and Laity
by the famous King Edward. We may
obferve, in thefc words of the Articics

of
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6f tlie Oath, that the King is required
to obferve not all the Laws, but only
the Upright, and that with Difcretion
and Mercy., The Word Upright can-
not mean all Laws, becaufe in the Oath
of Richardthe Second, 1 find Evil and
Unjult Laws mentioned, whicli the
King fwears to abolifh; and in the 0/
Abridgment of Statutes,fet forthin #Hex-
ry the Eighth's days, the King s to fwear
wholly to puit out Evil Laws; whichhe
‘cannot do, if he bé bound to all Laws,
Now what Laws are Upright and what
Evil, who fhall judge but the King,
fince he fwears to adminifter Upright
Juiticewith Difcretion and Mercy (or
as Bralton hath it) equitatem precipiat,
& mifericordiam: So that i efle, the
King doth fwear to keep no Laws, but
fuchasin Zs Fudgment are Upright, and
thofe not literally always, but accord.
ing to Equity of “hisConcience, joind
with Mercy, which is properly the Of
fice of a Chancellour rather than of
Judge; and if a King did ftrictly fwear
to obferve all the Laws, he could not
without Perjury give his Confent to the
Repealing or Abrogating of any St&
tute by A& of Parliament, which

would

| [97]
would be very mifchievable to the
State.

But letit be fuppofed for truth, that
Kings do fwear to obferve all the Laws
of their Kingdoms, yet no man can
think it reafon that Kings fhould be
more bound by their Voluntary Oaths
than Common Perfons are by theirs.
Now if a private perfon make a Con-
tra®, either with Oath or without
Oath, heistio further bound than the
Equity and Juftice of the Contract ties
him; for amanmay have Relief againft
an unreafonable and unjuft promife, if
either Deceit, or Errour, or Force, or
Fear induced him thereunto: Or if it be
hurtful or grievous in the performance.

Since the Laws in many Cafes givethe

King a Prerogative above Common Per-
fons, I fee no Reafon why he fhould be
denyed the Priviledge which the mean-
eft of his Subjects doth enjoy.

Hereisa fit place to examine a Que-
ftion which fome have moved, Whe-
ther it bea fin for a Subje&t to difobey
the King, if he Command any thing con-
trary to his Laws: For fatisfaltion in this
el H point;
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point, we muft refolve, that not only in

Human Laws, but even in Divine, a
thing may be commanded contrary to
Law, and yet Obedience to fuch a Com-
mandis neceflary. The. fan&ifying of
the Sabbath is a Divine Law ; yet
if aMafter Command his Servant not
to go to Church upon a Sabbath-day, the
Beft Divines teach us, That the Servant
muft obey thisCommand, though it may
be Sinful and Unlawful in the Mafter;
becaufe the Servant hath no Authority
or Liberty to Examine and Judge whe-
ther his Mafter Sin or no in fo Com-
manding ; for there may be a juft Caufe
fora Mafter to keep his Servant from
Church, asappears Luke 14. 5. yet it is
not fit to tye the Mafter to acquaint his
Servant with his Secret Counfels,or pre-
fent Neceflity - And in fuch Cafes, the

Servants not going to Church, becomes -

the Sin of the Mafter, and not of the
Servant. The like may be faid of the
King's Commandinga man to ferve him
in the Wars, hemay net Examine whe-
ther the War be Juft or Unjuft,but muft
Obey, fince he hath no Commiffion to
Judge of the Titles of Kingdoms, or
Caulesof War; nor hath any Subje&t

Power

: [991
Power to Condemn his King for breach
of his own Laws.

' (8) Manywill be ready to fay, Ttis

aSlavith and Dangerous Condition to
be fubject tothe Will of any One Man,
who is not fubjet to the Laws. But
fuch men confider not, 1. That the Pre-
rogative of aKing isto be above all Laws,
tor the good only of them that are tinder
the Laws, and to defend the Peoples Li-
berties, as His Majefty gracioufly affirm-
edin His Speechafter His laft Anfwer to
the Petition of Right : Howlocver fome
are afraid of the Name of Preragative,
yet they may aflure themfelves,the Cafe
of Subjelts would be defperately mife-
rable without it. The Court of Chancery
it felf is but a Branch of the Kings Pre-
rogative, to Relieve men againft the in-
exorable rigour of the Law,which with-
out it is no better thaa a Tyrant, {ince
Summum Fus, is Summa Injuria. General
Pardons,at the Coronation and in Parlia-
ments, are but the Bounty of the Prero-
gitive. 2. There can be ne Lawswith-
out a Supreme Power to command or
make them. Inall Ariffocraties the No-
blesare above the Laws, and in all Demo-
H 2z craties
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eraties the People. By the like Reafon,
ina Monarchy the Kingmuft of necef-
fity be above the Laws; there can be
no Soveraign Majefty inhim that is un-
der them ; that which giveth the very
Being to a King is the Power to give
Laws; without this Power He is butan
Equivocal King; It skills not which way
Kings come by their Power, whether
by Eleition, Donation, Succeffion, or by a-
ny other means; for it is {till the manner
of the Government by Supreme Pow-
er that makes them properly Kings, and
not the means of obtaining theirCrowns.
Neither doth the Diverfity of Laws,
for contrary Cuftoms, whereby each
Kingdom differs from another, make
the Forms of Common-Weal different,

unlefs the Power of making Laws be in
feveral Subjelts.

For the Confirmation of this point,
Ariftorle faith, That a perfe& Kingdom
is that wherein the King rules all things
according to his Own Will, for he that
is called a King according to the Law,
makes no kind of Kingdom atall. This
it feems alfo the Romans.well underftood
to be moft neceffary ina Monarchy; for

though

{1o1}
though they were a People moft greedy
of Liberty,yet the Senate did free Augu-
ftus fromall Neceffity of Laws, that he
might be free of his own Authority, and
of abfolute Power over himfelfand over
the Laws, to do what he pleafed, and
leave undone what he lift, and this
Decree was made while Augaftus was
%et abfent, Accordingly we find, that

/lpian the great Lawyer delivers it for
aRule of the Civil Law;  Princeps, Le-
gibus folutus eft. The Princeis not bound
by the Laws.

" (9 ) Ifthe Nature of Laws be advi-
fedly weighed,the Neceflity of the Prin-
ces being above them may more mani-
feft it felt; we all know that a Law in
General is the command of a Superior
Power. Laws are divided (as Bellermine
dividesthe Word of Ged) into written
and unwritten,not for that it is notWrit-
tenat all, butbecaufe it was not Writ-
ten by the firft Devifers or Makersof it.
The Cominon Law (as the Lord Chan-
cellor El%erton teacheth us) is the Com-
monCuftom of theR calm.Now-concern-
ing Cuftoms, this muft be confidered,
that for every Cuftom there was a time
when it was noCuftom ; and the firft

H 3 P IcCs
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Prefident we now have, had no Prefi-
dent when itbegan; when every Cu
flom began, there was fomething elfe
than Cuftom that made it lawful, or
clfe the beginning of all Cuftoms were
unlawful. Cuftoms at firft became Law-
ful only by fome Superiour, which did
cither Command or Confent unto their
beginning. Andthe firft Power which
we find (as it is confefled by all men) is
theKinglyPower,which wasboth in this
and in all other Nations of the World,
long before any Laws, or any other
kind of Government was thought of;
trom whence we muft neceffarily infer,
that the Common Law it felf, or Com-
mon Cuftoms of this Land, were Ori-

ginally the Laws and Commands of
Kings at firft unwritten.

Nor muft we think the Common
Cuftoms (which are the Principles of
the Common Law, and are but few) to
be fuch, or fomany, asare able to give
fpecial Rules to determine every parti-
cular Caufe.  Diverfity of Cafesare in-
Hnite, and impoffible to be regulated by
any Law ;and therefore wefind,even in
the Divine Laws which are delivered

by

[103]
by Mofes, therebe only certain Princi-
pal Laws, which did not determine but
only direct the High-prieft or Magi-
ftrate, whofe Judgment in fpecial Cafes
did determine, whatthe General Law
intended. It is fo with the Common
Law, for when thereis ne perfect Rule,
Judges dorefort to thofe Principles, or
Common Law Axiomes, whercupon
former Judgments, in Cafes fome-what
like, have been delivered by former
Judges, whoall receive Authority from
the King, in his Right and Name togive
Sentence according to the Rules and
Prefidents of Antient Times: And
where Prefidents have failed, the Judg-
es have reforted to the General Law .of
Reafon, and accordingly given Judg-

ment, without any Common Law to di- .

re&t them. Nay, many times, where
there have been Prefidents to diredt,
they, upon better Reafon only, have
Changecf the Law both in Canfes Crimi-
nal and Civil, and have not infifted fo
much on the Examples of former Judg-
e, as examined and correfted their
Reafons ;thence it is that fome Laws are
now obfolete and out of ufe, and the
Pracice quite contrary to what it was in
: H 4 Formeg
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Former Times, as the Lord Chancel--

lor Egerton proves, by feveral Inftan-
ces.

Nor is this fpoken to Derogate from
the Common Law, for the Cafe ftandeth

" {o with theLaws of alINations,although
fome of them have their Laws and Prin-
ciples Written and Eftablifhed : for wit-
nefle to this, we have Arifforle his Tefli:
mony in”his Ethigues, and in feveral
places in his Politiques ; 1 willcite fome
of them. Every Law (faith he) s in the
General, but of forme things there can be ma
General Law when therefore the Law
fqeaks in General, and fomething falls ont
after befides the General Rule : Then it is

- fit that what the Law-maker hath omitted,
or where be hath Erred by [peaking Gene.
rally, it fbould be correcled or fupplyed,
as if the Law-maker himfelf were Prefent
to Ordain it.  The Governour, whether he
be one Man, or more, ought to be Lord o
ver all thefe things whereof it was impoff
ble the Law fhould exaitly [peak, becaufe
it is not eafte to comprehend all things un-
der General Rules——whatfoevex the Law
cannot Determine, it leaves to the Gover-
nours togive Fudgment therein, and per
mirs

[1o5]

" mits them to reclifie whatfoever upon Try-

al they find to be better than the Written
aAWS.

Befides, all Laws are of themfelves
Dumb,and fome or other muftbe truft-
ed with the Application of them to Par-
ticulars,by examining allCircumftances,
to pronounce when they are broken,
orby whom, Thiswork of right Ap-
plication of Laws is nota thing eaficor
obvious for ordinary capacities ; but re-
quires profound Abilities of Nature, for
the beating out of the truth, witnefs the
Diverfity, and fometimes the contrarie-
ty of Opinions of the learned Judges, in
{ome difficult Points. :

( 10 ) Since this isthe common Con-
ditionof Laws, it is alfo moft reafona-
ble that the Law-maker fhould be truft-
ed with the Application or Interpretati-
onof the Laws ;and for this Caufe an-
ciently the Kings of this Land have fit-
ten perfonally in Courts of Judica-
ture, and are flill Reprefentatively

prefent in all Courts; the Judges
are but fubftituted,and called the Kings
Juftices, and their Power ceafeth when
the Kingis inplace. To this purpofe,
Brafton that learned Chief Juftice in the
Reign

L.
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Reign of Henry the Third, faith in ex.
prefs terms ;  Indoubtfal and obfeure
points the Interpretationand Will of our
Lord the King 1s to be expected ; fince
it is his part to interpret, who made the
Law; foras he faith in another place,
Rex, & non Alius debet Fudicare, fi So-
lusad id fuficere pofit, &c. The K. ing,
and no body elfe, ought to give Fudgment,
if He were able, fince by vertue of his Oath
be is Bound toit 5 therefore the King onght
Zoexercife Power asthe Ficar or Minifter
of Gad, but if our Lord the King be not a-
ble to determine every caufe, to eafe part
of his Pains by dif. ri!:z‘ixg the Burthen to
more Perfons, he ought to chufe Wife men
fearing God, &c, and make Fuftices of
hem : Much to the fame purpofe are the
words of Edward the Firft, in the be-
ginning ofhis Book of Laws,written by
hisappointment by John Briten, Bithop
of Hereford. We will (faith he) rhat our
own Furifdiction be above all the Furifdi-
lions of our Realm, fo as in all manner
of Felonies, Trefpaffes, Contrails, and
an all other Aftions, Perforal, or Reas,
We have power to yield fuch Fudgments as
do appertain without other Procefs, where-
Soever we know the right truth as Fudges.
Nei-

which was the place of Soveraign

- [eo7] \
Neither may thisbetakento be’mc’ant of
animaginary Prefence of the King's Per-
fon in His Courts, becaufe he doth im-
mediately after in thefame place feve-
rally fet forth by themfelves the Juril-
di¢tions of his Ordinary Courts; but
muft neceffarily beunderftood of a Ju-
rifdiGtion remaining in the King’s Roy-
al Perfon. And that this then was no
New-made Law, or firft brought in by
the Norman Conquefts, appears by a
Saxon Law madeby King Edgar,in thele
words, as1 find them in My. Lambers.
Nemo in lite Regem appellato, nifi quidem
domi Fufbitiam confequz, aut impetrare non
poterit, fin fummo jure domi urgeatur, ad
Regem, ut 15 Onus aliqua ex parte _Aﬂ’e.
vet, provecato. Ler no man in Suit ap-
peal to the King, wnlefs he may not get
Right at home ; but if the Right ke 00
beavy for him, then let him go to the King
to have it eafed.

As the Judicial Power of Kings was
exercifed before the Conqueft,fo in thofe
fetled times after the Conqueft, where-
in Parliaments were much in ufe, there
wasa High-Court following the Ki?g.,
{1~

{tice
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{tice, both for matter of Law and Con-
{cience, asmay appearby a Parliament
in Edward the Firfl’s time, taking Or-
der, That the Chancellowr and the Jufti-
ces of the Bench fbould follow the King,
to the end that He might bave always ar
band able men for His Direltion in Suits
that came before Him: And this was af.
ter the time that the Court of Common-
Pleas was made Stationary, which is an
Evidence that the King referveda Sove-
raign Power, by which he did fupply
the Want, orcorreé the Rigour of the
Common Law: becaufe the Pofitive
Law, being grounded upon that which
happens for the moft part, cannot fore-
{ceevery particular which Time and Ex-
perience brings forth.

(1z.) Therefore though the Common
Law be generally Good and Juft, yetin
fome fpecial Cafe it may need Correcti-
on, by reafon of fome confiderable Cir-
cumftance falling out, which at the
time of theLaw-making was notthought
of  Alfofundry thingsdo fall out,both
in War and Peace, that require extraor-
dinary help,and cannot wait for the.Ufu-
al Care of Common Law, the whichis

ot o
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not performed, but altogether after one
fort, and that not without delay of help
and expenceof time; fo that although
all Caufes are,and ought tobe referred to
the Ordinary Procetie of common Law,
yet rare matters from timeto time do
grow up meet, for juft Reafons, tobe re-
ferred tothe aid of the abfolute Autho-
rity of the Prince; and the Statute of
Magna Charta hath been underftood of
thelnftitution then made of the ordinary
Jurifdi@ion in Common Caufes, and not
for reftraint of the Abfolute Authority,
ferving only in a few rare and fingular
Cafes, for though the Subjects were put
to great dammage by Falle Accafations
and Malitious Suggeftions madeto theKing
and His Council, efpecially during the
time of King Edward the Third, whilft
he wasabfent in the Warsin France, in-
fomuch asin His Reign divers Statutes
were made, That provided nose {hould
be put to anfwer before thie King and
His Council without due Procefle; yet

it isapparent the neceflity of fuch Pro-
ceedings was fo great, that both before
Edwardthe Third’s days,and in histime,
and after his Death, feveral Statutes were
made, tohelp and order the Proceedings

of
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of the King and his Council. Astlre
Parliament in 28: Edw. 1. Cap. 5. did pro-
vide, That the Chancellour and Faftices of
the King's Bench fhould follow the King ;
that [0 he might have near unto him fome
that be learned in the Laws, which be able
to order all fuch watters as fhall come unto
the Court; at all times when need (hall re-
quire. By the Statute of 37 Ecﬁq. ]
Cap. 18. Taliation was ordained, in cafe
the Sugaeftion to the King proved untrue.
Then 38. Edw. 3. Cap. 9. takesaway 7a-
liation, and appoints Imp’nfonmeqt till
the Kingand Party grieved be fatisfied.
In the Statutes of 17. Ric. 2.Cap. 6. and
x5. Hen:6. Cap. 4. Dammages and Expen:
ces are aWarcfed in fuch Cafes: In all
thefe Statutes it is neceflarily implyed,
that Complaints upon juft Caufes might
be moved before the King and His Coun-
cil.

At a Parliament at Glocefter, 2. Ric. 2t
when the Commons made Petition, T/ya:
none might be forced by Writ out of Chan-

cery, or by Privy Seal, to appear before

the King and His Council, to anfwer touch-
ing Free-hold. 'The King’s Anfwer was,

Fe thought it not reafonable that Ie fbaufl
: be

[xrx]

be conflrained to fend for Fiis Leiges Hpoe
Caufes reafonable :  And alleit Fe did
not purpofe that fuch as were fent for
fhould anfwer | Finalment ] peremptorily
touching their Free-hold, but fhould be re-
manded for 1ryal thereof,as Law required
Provided always, (faith he) rhar arthe
Suit of the Party, where the Ling and
His Council fball be credilly informed,
that Lecanfe of Maintenance, Oppreffion, or
other Om‘-mgﬁ’s, the Common Law cannor
bave duly her Coutfe, in fuch cafe the
Council for the P arty.

Alfo in the 1375 year of his Reign;
when the Commonsdid pray, that upon
pain of Forfeiture, the Chancellour or
Council of the King, fhould not after the
end of the Parliament make any Ordi-
nance againft the Common Law: the
King anfwered, Lez it be ufed as it harh
been ufed before this time, fo as the Rega-
lity of the King le faved, for the King
will fave His Regalities as Fiis Frogens-
tors have done.

: Again, in the 4#/ year of Hewry the
fourth, when the Commons complained
againftSubpand s,and otherWrits, ground-

ed
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&d upon falfe Suggeftions; the King an-
fwered, That He would give'in Charge to
EZis Officers, that they fhould abjtain more
than before time theyhbad, fo fend for Eis
Subjeits in that manner.  Bat yet (faith
He) £ 1s not Our Intention, that Our Of
ficers fhall fo abftain, that they may not
Jend for Our § ubjects in Matters and Can
fes neceffary, as it hath been ufed in the
time of Our Good Frogenitors.

Likewife whed for the fame Caufe
Complaint was made by the Commons,
Anno 3. Hen. 5. the King’s Anfwer was,
Le Roy sadvifera, The King will be ad.
wifed ; which amouaits to a Denyal for
the prefent, by a Phrafe peculiar for the
Kings derying to pafsany Bill that hath
pafled the Lords and Commons.

Thefe Complaints of the Commors;
and the Anfwers of the King, difcover,
That fuch moderation fhould be ufed,
tlat the courfe-of the common Law be
ordinarily maintained, left Subjects be
tonvernted before the King and His
Council without juft caufe, that the
Proceedings of the Council-Table be
hot wpon every {light Suggeftion, nor

to
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to determine finally concerning Free-
hold of Inheritance. And yet that upon
caufe reafonable, upon credible Infor-
mation,in {nattérs of weight,the King’s
Regallity or Prerogative in fending for
His Subjects be maintain'd, as of Righs
it ought, and in former times hath Leen
conitantly ufed.

King Edward the Firft, findig that
Bogo de Clare was difcharged of an-Ac-
cufation brought againfth m in Parlia-

ment, for that fome formal Imperfections

were foundin the Complaint, command-
ed him neverthelefs to appear before
Him and His Council, ad faciendum, &
recipiéndum quod per Regem S ejus Conci-
Lium fuerit faciendum ; and fo proceeded
to an Examination of the whole Caufe.
8: Edw. 1. ‘

Edward the Third, In the Srar-Cham-
ber (which was the Ancient Conncil-Cham-
ber at Weftmnfler) upon the Complaint

‘of Elizabeth Audley, commanded Fomes
 Audley to appear before Him and s
Council, and determin'd a Controverfie

between them,touching Lands contain'd

“in thé Covenants of her Joynture. Rot.

Claufde an.41.Ed.3. I Hen:
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Henry the Fifth, in a Suit before Eim
and Ais Comncil for the Titles of the
Mannors of Seere and S. Laurence, in the
e of Zhenet, in Kent, took order for
the Sequeftring the Profits til] the Right
were tryed, as well for avoiding the
breach of the Peace, as for prevention
of wafte and {poil. Rot. Patin. Auyp 6
Hen. s. - i

Henry the Sixth commanded the Ju.
ftices of the Bench to flay the Arraign-
ment of one Ferney of London, till they
had other commandment from Zzim and
Fis Council, becaufe Perney,being indebt-
ed to the King and others, pradifed to
betrdicted of Felony, wherein he might

have his Clergy, and make his Purgation,
of intent to defraud his Credirors. 34
£en.6. Rot. 37.in Banco Regis.

Edward the Féurth and Hje Council, ifi
the Star-Chamber,heard the Caufe of the
Maﬁ:z‘e’r andPoor Brethren of S. Zeonards
in Tork, complaining that Sir Hugh Haft-
#ngs, and othgrs,hwithdrew from thema
great part of their living, which con-
fifted chiefly wpon theghaving of a

Thrave

§ o . .
Thrave of Corn of every Plough-Land
within the Counties of lork, Weftmer-
land, Cumberland, and Lancafbire. Rot,
Paten.de Anno8. Ed.q.Part 3. Memb. 14.

Henry the Seventhand His Coantil, in
the Szar-Chamber, decreed, That Margery
and Florence Becket thould Sue no fur-
ther in their Caufeagainft Alice Raa’!g)g
widow; for Lahds in Wolwich and Plum-
fead in Kent ; for as much as the Matter
had been heard firft before the Council of
King Ed. 4. after that before the Prefi-
dent of the Requefls of that King; Hen.
7. and then laftly, before the Council of
the faid King. 1. Hen. 7.

What is hitherto affirmed of the De-
peridency and Subjetion of the Com-
mon Law to the Soveraign Prince, rhe
fime may be faid as well of all Statute
Laws ; for the King is the fole 1mmedi-
ate Author, Correitor, and Moderator
of them alfo; fo that neither of thele
two kinds of Laws are or canbeany
Diminution of that Natural Power
which Kings have over their People, by
tight of Father-hood, but rather arean
Argument to ftrengithen the truth of

I 2 it;
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it; for Evidence whereof, we may i
fome points confider the nature of Par-
liaments, becaufein them only all Sta-
tutes are made.

(12.) Though the Name of Parliament
(as Mr. Camlden faith) be of no great
Antiquity, but brouglit in out of France,
yet our Anceftors, the Eaglifb Saxons,
had-a Meeting, which they cilled, Zhe
Alfembly of the Wife's termed in Latine,
Conventum Magnatum, or, Prajentia Re-
gis ;. Procerumg; Prelaterumgs; collectorum.
The Mecting of the Nobility, or the
Prefence of the King, Prelates, and
Peers Aflembled; or in General,Magnum
Concilium, or Commune Concilium ; and
many of our Kings in elder timesmade
ufe of fuch great Aflemblies for to Con-
fult of important Affaires of State; all
which Meetings, in'a General fenfe, may,
be termed Parliaments,

* Great are the Advantages whiclt both
the King and People may receive bya
well-ordered Parliament; there is no-
thing miore exprefleth the Majefty and
Supreme Power of a King, than fuchan
Aflembly, wherein all ~his People ac.

: knowledge
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knowledge him for Soveraign Lord, and
make all their Addrefes to hum by hum-
ble Petition and Supplication; and by
their Confent and Approbation do
ftrengthen all the Laws,wiich the King,
at their Requelt and by their Adyice
and Miniftry,dhall ordain.  Thusthey
facilitate the Government of the King,
by making the Laws unqueltionable, ei-
ther tothe Subordinate Mag {trates, or
refra&ory Multitude. The benefit wizich
accrewsto theSubje by Parliaments.is,
That by their Prayers ‘and Petitions
Kingsaredrawn many times to redrefs
their Jull grievances, and are overcome
by their 1mportunity to grant many
things whichotherwife they would not
yield unto ; for the Voice of a Multr-
tude is eafilier heard. - Many Vevarions
of the People are witiicut the know!led e
of the King; who in Parliament fecth
and heareth his Pécple himfelf'; whereas
at othertimes he commonly ufeththg
Eyes and Ears of other men.

Againft the Antiquity of Parhiaments
we need not difpute, fince the morean-
cient they be, the more they make for
the Honour of Menarchy ; yet therebe

13 cer-
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gertain  Circumftances touching the

Forms of Parliaments, which are fit to
be confidered. :

_ Firft, we aré to rememember that uns
tilabout the time of the Conqueft there
could be no Parliaments aflembled of the
General States of the whole Kingdom o
England, becaufe till thofe days we cags
not learn it was entirely united into one
Kingdom ; bur it was either divided in-
to feveral Kingdoms, or Governed by fe-
veral Laws, When Fulius Cafar landed
hefound 4 Kings inKent;and the Britifh
Names of Dammonii, DarqrrigEJ; Belze,
Attrebatii, Trinobantes, Iceni, Silures,
and the reft, are plentiful Teftimonies of
the feveral Kingdoms of Brittains,when
the' Romans left us. The Saxons divided
us1nto 7 Kingdoms : when thefe Saxons

wereunited all into a Monarchy, they

had always the Dares their Compani-
ons, or their Mafters in the Empire, till
Edward the Conf:(fors Days,fince whofe
time the Kingdom of England hath con-
tinued United, as now it doth : But for
a Thoufand years before we cannot find
It was entirely fetled, during the Time
of any one Kings Reign. Asunder the

Mercian

[rrol
Mercian Law : The Weff Saxons were
confined to the Saxon Laws; Ejex,
Norfolk, Suffolk,and fome other Places,
were vexed with Dawxifh Laws; The
Northumbrians aifo had their Laws a-
part.  And until Edward the Confzffors
Reign, who was nextbut onebefore the
Conguerour, the Laws of the Kingdom
were fofeveral and Uncertain, that he
was forced to Cull a few of the molt in-
different and beft of them, which were
from him called St. EdwardsLaws: Yet
fome fay that Eadgar made thofe Laws,
and that the Confeffor did but reftore and
mend them. A4/fred alfo gathered out
of Mulmutius laws, fuchas he tranflated
into the Saxor Tongue. Thus during
the time of the Saxons, the Laws were
fo variable, that thereis little or no
likelihood to findany conftant Form of
Parliaments ofthe whole Kingdom.

(13) A fecond Point confiderableis,
whether in fuch Parliaments, as was
in the Saxor’s times, the Nobility
and Clergy only were ofthofe Affem-
blies, or whether the Commons were
alfo called ; fome are of Opinion, that
though nome of the Saxon Laws da
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mention the Commons, yet it may be
gathered by the word Wifemen, the
Commons are intended to be of thofe
Aflemblies, and they bring (as they
conceive) probable arguments to prove
it, from the Antiquity of fome Bur-
rcughsthat do yet fend Burgefles, and
from the Profeription of thofe in Anzi-
ent Demefne, nat to fend Burgefles to
Parliament. If it be true, that the
Weft-Saxons had a Cuftom to aflemble
Burgefles cut of fome of their Towns,
yet it may be doubted, whether other
Kingdoms had the fame ufage ; but fure
itis, that during the Heptarchy, the
People could not Ele&t any Knights of
the Shire becaufe England wasnot then
divided into Shires.

On the contrary,there be of ourHifto-
rians who do affirm,that Henry the Firft
caufed the Commons firft to be Aflem-
bled by Knights and Burgeffes of their
own'Appointment, for before his Time
only cerrain of the Nobility and Pre-
lates of the Realm were called to Con-
fultation about the moft Important Af
fairs of State. Ifthis Aflertion be true,
it feems a meger matter of Grace of this

A 7 lKiﬂgs
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King,and proves not any Nattral Right
of the People, Originally to be admitted
to chule their Knights and Burgelles of
Parliament, though it had been more
for the Honour of Parliaments,  if a
King, whofe Title to the Crown had
been better, had been Author of the
Formof it; becaufe he made ule of it for
hisunjuft Ends. For thereby he fecured
himfelfagain{t his Competitor and El-
der Brother,by taking the Oathsof the
Nobility in Parliament ; and getting
the Crown to be fetled upon his Chil-
dren. And as the King made ufe of the
People,fo they by Colour of Parliament,
ferved theirown turns ; for after the E-
ftablifhment of Parliamentsby ftrong
hand,and by the Sword,they drew from:

himthe Grear Charter, whﬁ:h hegrant-

ed the rather to flatter the Nobility and
People, as Sit Walter Radeigh in his Dia-
logueof Parliaments doth affirm,.in thefe
words. Zhe great Charter was not Origi-

nally granted Legally and Freely; for Hen- .

xy the Firft did but Tfurp the Kingdom,
and therefore, the better to affure himfelf
againft Robert bis Elder Brother,be flat-
tered the Nobility and People with their
Charters; yea, King John, that Confirmed
: £ them,

t -

i
1




Tr22d
thempadthe like refpect, for Arthur Duke
of Brittainwas the undoubred Heir of the
Crown, upon whom King John furpedand
Jo to conclude, thefe Charters had their ©-
riginal from Kings de falo, dut nor de
Jjure——rhe Great Charter had firft an oé-
feure Birth by Ufurpation, and was Second-
¥ foftered and fhewed to the World by Re:

s¢llion.

(x5.) A third confideration muft be,
+#hat in the former Parliaments, inftitut-
edand continued fince King Henry the
Firft’s time, is not to be found the Ufage
of any Natural Liberty of the People s
for all thofe Liberties that are claimed in
Parliament are the liberties of Grace
from the King, and not the Liberties of
Nature to the People; for iftheliberty
were Natural, it .would give Power to
the Multitude to affemble themfelves
When and Where they pleafe, to beftow
Soveraignty, and by Pactions to limit
and direlt the Exercife of it. Whereas,
the Liberties of Favour and Grace,
which are Claimedin Parliaments, are
reftrained both for Time, Place,Perfons,
and other Circumftances, to the Sole
Pleafure of the King. The People can-

nat
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not Affemble themfelves, but the King,
by his Writs, calls them to what place

he pleafes ; and theriagain Scatters them

with his Breathatan inftant, without a-
ny other Caufe fhewed than his Will,
Neither is the whole Summoned, but
only fo many as the Kings Writs ap-
point. The prudent King Edwardthe
Firft, fummoned always thofe Barons of
ancient Families, that were moft wife, to
his Parliament, but omited their Sons
after their Death, if they were not an.
{fwerableto their Parents in Underftand-
ing.  Norhaye the whole people Voi-
ces in the Eleftion of Knights of the
Shire or Burgefles, but only Free-hold-
ers in the Counties, and Freemen in the
Citiesand Burroughs; yet in the City
of Weftminfter all the Houfe-holders,
though they be neither Free-men nor
Free-holders, have Voices in their Ele.
&ion of Burgefles. Alfo during the

timeof Parliament, thofe priviledges of

the Houfe of Commons, of freedom of
Speech, Power to punifh their own
Members, to examine the Proceedings
and Demeanour of Courts of Juftice
and Officers, to have accefs tothe King’s,
Perfon, and the like, are not dueby a-

ny
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any Natural Right but are derived from
the Bounty or Indulgence of the King,
asappears by a folemn Recognition of
the Houfe; for at the opening of the
Parliament, when the Speaker is pre-
fented to the King, he, inthe behalfand
name of the whole Houfe of Commons,
humbly craves of His Majefty, That
He would be pleafed to grant them their
Accuftomed Liberties of freedom of
Speech, of accefsto his Perfon, and the
réft. Thefe Priviledges are granted with
a Conditionimplyed, That they keep
themfelves within the Bounds and Li-
mits of Loyalty and Obedience; for
elfe why do the Houfe of Commons in-
fli¢t punifhment themfelves upon their
own Members for tranfgre(fing in fome
of thefe points; and the King, as Head,
hath many times punifhed the Members
for the like Offences. The Power which
the King giveth, in all his Courts, to his
Judges or othersto punith, dothnot ex-
clude Him from doing the like, by way
of Prevention, Concutrence, or Evocati-
on,even in the fame point which he hath
given inchargeby a delegated Power ;
for they who give Authority by Com-
miflion, do always retain more than-

they
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they grant: Neither of the two Hou:
fes claim an Znfal/ibility of not Erring,no
more than a General Council can. ™ Fe
is not impoffible but that the greateft
may be in Fault, or at leaft Interefted or
Engaged in the Delinguency of one par-
titular Member. In {uch Cafes it ismoft
proper for the Head tocorredt, and not
to expelt the Confent of the Members, or
for the Parties peccant to be their own
Judges. Nor is it needful to confine the
King, infuch Cafes, within the Circle of
any one Court of Juftice, who is Su-
preme Judge in allCourts.  And in rare
and new Cafes rare and new Remedies
mutft be fought out ; for itisa Rule of
the Common Law, In novo Cafu, novum
Remedium eft apponendum : and the Sra-
tute of Weftminft. 2. cap. 24. giveth
‘Pewer, eventothe Clarks of the Chan-
cery, to make New Forms of Writs in
New Cafes, left any man that cameto
the King's Court of Chancery for help,
thould be fent away without Remedy -
A Prefident cannot be found in every
Cafe ; and of things that happen feldom,
and are not common, therecannot be a
Common Cuftom. Though Crimes Exorbi-
tant do pofe the King and Council in fird-
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ing g Prefident for a Condigne Punift-
ment, yet they mult not therefore pafs
tnpunifhed:

I have not heard that the people, by
whofe Voices the Knights and Burgefies
are chofen, did ever call toan account
thof¢ whom they had Ele&ted ; they nei-
ther give them Inftructions or Directi-
onswhat to fay; of whattodbin Parlia-
ment, thercfore they cannot punifh
them when they come home for doing
amifs: If thepeople had any fuch power
over their Burgéfles, then wemight call
it, The Natural Liberry of the people,
with 4 mifchief. But they are {0 far
from punifhing,that they may be punith-
ed themfelves for intermedling with
Parliamentary Bufinefs ; they muft on-
Iy chufe, and truft thof¢ whori they
chufe to do what they lift ; and thdt is
as much liberty as many of us deferve,
for our irregnlar Elections of Burgefies.

(15) A fourth point tobe confider'd;
is, that in Parliamernt all Statutes or
Laws are made properly by the King a-
lone, at the Rogation of the people, as
His Majefty King Fames, of happy me-

mory,
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moty,affirms in His true Law of free My!
narchy ; and e Hooker reacheth us, 75
Laws do not take their canﬂfaz'izing’ force
from the Quality of fuch as devife them, bup
from the Power that duth give thetm the
Strength of Laws : Le Roy le Peulr, the

King willhave itfo, is the Interpretive

Phrafe pronounced at the Kine’s

of every A& of Parliamentg: X?lginl%
was the ancient Cuftom for 4 long time
till the days of Zemry the Fifeh, that
the Kings, when any Bill was brought
unto them, that had paffed both Houfes
fo take and pick out what they liked
not, and fo muchas they chofe wasEn-
afted fora Law: but the Cuftomof the
later Kings hath been fo gracious, as to
allow always of the entire Bill as it
hath paffed both Houfes,

(x6) The Parliament is the Kino
Court, for_ fo all the oldeft Statutiligli
it, the King in his Parliamens: Bug
neither of the two Houfes are that Su-
preme Court, nor yet both of them to-
gether; theyare only Members, anda
part of the Body, whereof the King is
the Head and Ruler. The King’s Go-
verning of this Body of the Parfiumens

we
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e may find moft fignificantly proved,
both by the Statutes themfelves, asalfo
by fuch Prefidents as expreily {hew us,
how the King, fometimes by himfelf;
fometimes by his Council, and other-
times by his Judges, hath over-ruled
and dire@ted the Judgrents of the
Houfts of Parliament; for the King,
we find that Magna Charta, and the
Charter of Forrefts, and many other
Statutes about thofe times, had only the
Form. of the Kings Letters-Patents, or
Grants, under the Great Seal, teftifying
thofe Great Liberties to be the fole At
and Bounty of the King : The words of
Magpia Charta begin thus; Henry, &
the Grace of God,&c. To allOur Arck-
Bifbops, &c. and Our Faithful Subjects,
 Greeting. Know ye, that We, of Our meer
freeWill, have granted to all Free-men
thefe Likerties. In the fame ftyle goeth
the Charter of Forrefts, and other Sta-
tutes. Statutum Hibernie, made at Weft-
minfler, 9. Februarii 14. Hen. 3.1 buta
Letter of the King to Gerrard, Son of
Maurice, Juftice of Irelond. The Stz
" tute de amno Biffextilibegins thus, The
King to Fis Fuftices of the Bench, Greet-
ing, &c. Explanationes S tatuti Glareﬂriaé,
made

Rl
inade by #he King and his Fuftices only;
were received always as Statutes, and

are ftill Pridted amongft them.

The Statute ‘madé for Corretion
of the 12th Chapter of the Statute of
Glocefter, was Signed under the Great
Seal, and fent to the Juftices of theé
Bench, after the manner of 2 Writ Pa-
tent, with a certain Writ ¢lofed, dated
by the Kings Hahd at Weftminfter, re-
quiring that they fhould do, and Execure
all and every thing contained in it, al-
though the [ame a’% not accord with the
Statate of Glocelter in all things. .

The Statute of Rutland, is the Kings
Letters to his Zreafurer and Barons of his
Exchequer, and to his Chamberlain.

The Statute of Circumfpeite Agis
iuns, The King to bis Judges fendeth
Greeting.

There are many other Stattites of the
fame Form, and fome of them which
tun only in theMajeftique Terms of,The
King Commands, or, The King Wills, or,
Our Lard the King bath eftab ifb:d,
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or, Our Lord the King bath ordained: or,
His Efpecial Grace hath granted: With-
out mention of Confent of the Com.
mons or People; infomuch that fome
Statutes rather refemble Proclamations,
than Adls of Parliament : And indeed
fome of them were no other than meer
Proclamations ;as the Provifions of Mer-
ton, made by the King atan Aflembly of
the Prelates and Nobility, forthe Coro-
nation of theKing and kisQueen Eleasnor,
which begins, Provifum eft in Curia Do-
wmini Regis apud Merton. Alfoa Provifion
was made 19./en.3.de Affifa ultime Pra-
[feutationis, which was continued and al-
Iowed for Law,until 772/ eft 2.an.1 3. Ed.
x.cap.s. which provides the contrary in
expreis words: ThisProvifion begins,Pro-
vifum fuit coram Dom.Rege, Archiepifcopis,

Epifcopss,©& Baronibus,qued &c. It feems

Originally the difference was not great
between a Proclamation and a Statute;
this latter the King made by Common
Councilof the Kingdom. Inthe former
he had but the agvice only of his great

‘Council of the Peers, or of his Privy
Council only. For thatthe King had a
great Council, befiles his Parliament,ap-
rearsby a Record of'y. Hen. 4. about

an
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an Excharige between the Xing and the
Earl of Northumberland : Whereby the

King promifeth to deliver to the Eup/

Lands tothe value, by the advice of Par-
liament, or otherwifeby the Advice of
his Grand Council, and other Eftates
of the Realm, which the King will
Aflemble, in cafe the Parliament do not
meet.

We miay find what Judgment in la-
ter times Parliaments have had of Pro-
clamations, by the Statute of 31. of
Hen.Cap. 8. in thefe Words, Forafmuch
as the King, by the advice of his. Council,
hath fet forth Proclamations, which ob-
Stinate Perfons have contemned 5 not confi-
dering what a King by his Royal Power
may do: Confdering that fudden Canfes
and Occafions fortune many times, which
do require [peedy Remedies, and that by a-
biding for a Parliament, in the mean
time might happen great prejudice: to en-
Jue to the Realm : And weighing alfo, that
his Majefty, which by the Kingly and Re-
gal Power given him by God, may do ma-
ny things in fuch Cafes,' fhould not be dri-
ven to extend the Liberties, and Supre-
mity of bis Regal Power, and Dignity, l}f
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willfulnefs of froward Subjeéls : It is there-
fore thought fit, thar the King with the
Advice of his Honourable Council (bould
Jet forth Proclamations for the good of the
People, and defence of his Royal Dignity
as neceffity fball require.

This Opinionof a Houfe of Parlia-
ment was confirmed afterwards by a
Second Parliament, and the Statute
made Proclamations of as great validity,
as if they had been made in Parliament.
This Law continued until the Govern-
ment of the State came to be under a
Protetor, during the Minority of
Edward the Sixth, and in his firft year
it was Repealed.

I find alfo, that a Parliament in the
11th year of Henry the Seventh,did fo
great Reverence to the Actions, or Or-
dinances of the King, that by Statute
they provided a Remedy or Means to
levy a Benevolence granted to the King,
although by a Statute made not long
before all Benevolences were Damned
and Annulled for ever. -

M. Fuller, in his Argumentsagainft
the

| [x33]
the proceedings of the High-Commiffi-
on Court, affirms, that the Statute of 2.
H 4. cap. 15. which giveth Power to
Ordinaries to Imprifon and fet Fines on
Subjelts, wasmade without the Aflent
of the Commons, becaufethey are not
mentioned in the A&. If this Argu-
mentbe good, we fhall find very ma-
ny Statutes of the fame kind, for the
Affent of the Commons was {eldom
mentioned in the Elder Parliaments.
The moft ufual Title of Parliaments in
Edwardthe 3d, Rich. 2. the three Hex-
ries 4.5. 6. in Edw. 4.and Rich. 3. days,
was: 7he King and his Parliament, with
the Affent of the Prelates, Earles, and
Barons, and at the Petition, or at the
fpecial Inftance of the Commons, doth Or-

dain.

The {fame Mr. Fuller faith, that the
Statute made againft Lo/lards,was with-
out the Affentof the Commons, as ap-
pears by their Petition in thefe Words,
The Commons  befeech, that wheregs a
Statute was made inthe laft Parliament,
&e. whichwas never Alfented nor Granted
by the Commons, but that which was done
therein, was done without their Alfent.

K3 (17) How
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(17.) How far the Kings Council hath
_dure&ed and fwayed in Parliament, hath
in part appeared by what hath been al-
ready produced. For further Evidence,
we may add the Statute of Weftminfter :
The firft which faith, Zhefe be the Acts
of King Edward 1. made at His Firft
Parliament General, by His Council, aund

bythe affent of Bifbops, Abbots, Priors,

Earles, Barons, and allthe C ommonalty of

the Realm, &c. The Statute of Bygamy
faith, Zn prefence of certain Reverend Fa-
thers, Bilkops of England, and others of
the Kings Comncil, for as much as all the
King's Comncil, as well Fuftices as others,
did agree, that they fbould be put in Wri.
ting,and 0/§fer1;€-d’.)’ The Statute of 4on
Burpel faith, The King, for FHimfelf, and by
£is Council parh Ordained and Eftablifbed,

In Articuli fuper Chartas; when the
Great Charter was confirmed, at the Re-
queft of his Prelates, Earls and Barons
we find thefe Paffages. 1. Newerthelefs
the King and His Council do not intend b
reafon of this Statute to diminifb the X ings
Rzg/:vz‘, &c. 2. And norwirbj}ana’iﬂg all
thefe things before-mentioned, o any part

T
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of thems both the King and his Councils
and all they that were prefent at the making

of this Ordinance, will and intend that the
Right and Prerogative of his Crown fball
be faved tohim in all things. Here we
may feein the fame Parliament the Char-
ter of the Liberties of the Subjects con-
firmed and a faving of the Kings Preroga-
tive: Thofe rimes neither {tumbled at
the Name, nor conceived any fuch A»-
tipathy between the Terms, as thould
make them incompatible. :

The Statute of Efcheators hath this
Title, At the Parliament of our Soveraign
Lord the King by his Council it was agreed,
and alfo by the King himfelf commanded.
And the Ordinance of Inqueft gocth

thus, ¢ is agreed and Ordained by the

King himfelf, and all bis Council.

The Statute made at Tork, 9. Ed. 3.
faith, Whereas the Knights, Citizens, and
Burgelfes defired our Soveraign” Lord the
King in bis Parliament, by their Petition,
that for his Profit, and the Commodity
‘of his Prelates, Earls, Barons, and Con-
wmons, it may pleafehim to provide reme-
dy ; our Saveraign Lord the King defiring

K 4 the
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the profit of his peaple by the affent of bis
Prelates, Earles, Barons, and other Neo-

bles of his Council being there,hath orduin-
ed.

In the Parliament primo Edwardi the
Third, where Magna Charta was con-
firmed, 1 find this Preamble, - 4# the Re-
queft of the Commonalty by their Petition
made before the K ing and  Fis Council in
Parliament, by the affent of the Prelates,
Earles, Barous, and other Great Men Ajf-
Sembled, it was Granted.

The Commons prefenting a Petition

unto the King, which the King’s Coun- -

cil did miflike, were content thereupon
to mend and explain their Petition ; the
Form of which Petition is in thefe words,
o their moft redoubted Soveraign Lord
the King, praying the faid Commons, Thar
whereas they have pr@u’d Lim to be dif-
charged of all manner of Articles of the
Eyre, &c. Which Petition Sfecreth to His
Council to be prejudicial unto Fim, and in
Difinkerifon of His Crown, if it were [o
generally granted.  Fis faid Commons not
willing nor defiring to demand things of
Him, which fbould fall in Difinberifon of

: £im
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Him or His Crown perpetually, asof Ef-
cheaters, &c. but of Trefpaffes, Mifprifi
ous, Negligences,and Ignorances, &c,

In the time of Zewry the Third, an
Order or  Provifion was made by the
King's Council, and it was pleaded at the
Common Law in Bar toaWrit of Dower,
The Plantiffs Attorney could not deny
it, and thereupon the Judgment was ideg
Jine die. 1Tt feems in thofe days an Oy
der of the Council-Board was cither par-
cel of the Common-Law or above it

The Reverend Judges have had regard
in their Proceedings, that before they
wouldrefolve or give: Fudgment in new
Cafes, they confulted with the King’s
Privy Council. In the Cale of Adum Braj-
for, who was affaulted by R.W. in the
prefence of the Juftices of Affzeat Welt
minfter, the Judges would have the .14/
vice of the Kings Council: Forina like
Cafe, becaufe . ¢.did ftrike a Juror at
Weftminfter which pafled in an Lngueft -
gainft one of his Friends, 7¢ was adjudg-
ed by all the Council thar his right hand
fhould be cut off, and his Lands and Goods
forfeited 1o the King.

Grees
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Greenand Thorp were fent by Judges
of the Bench to the & ings Council, to de-
mand of them whether by the Stazure of
14. Ed. 3. cap. 16.a Word may be amend-
ed ina Writ ; and it was an{wered, that
s Word may well be amended,although
the Statute fpeak but of a Lezter or Syl

lable.

1n the Cafe of Sir Zho.Oghtred Knight,
who brought a Formedon againit a poor
Man and his Wife; they cameand yield-
ed to the Demandant, wilnch feemt;’d j}l

itious to the Court, whereupon judg-
if;l::’;lf\l:risoﬁayed; and Thorp fai'd, That in
the like Cafe of Giles Blacket, it was’ fpo-
pen of in Parliament, and we were com-
manded, that when any like Cafe [bould
come, wefbould not go to Fudgment with-
out good advice: t ercfore thg ]udge_s
Conclufion was, Sues au € mmfed,-.@‘)" com-
ment ils voillet que nous devomus fairenous
volume faire, é’ auterment nient en crﬁ
cafe. Sue'to the Council, and asthey will
bave us to do, wewill; and otherwife not
in this Cafe.

(18) In
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(18.) In thelaft place, we may confi-
der how much hath been attributed to
the Opinions of the Xings Fudgesby Par- -
liaments, and {o find that the Kings Coun-
ci/ hath gnided and ruled the Fudzes,and
the Fudges guided the Parliament.

In the Parliament of 28. Hen. 6. The
Commons made Suit, 7har William de
la Poole, D. of Sufolke, fhould be com-

| mitted to Prifon, for many Treafons and

other Crimes. The Lords of the Figher
Houfe were doubtful what Anfwer to
give, the Opinion of the Fudges was
demanded.  Their Opinion was, that he
ought not to ke committed, for that the
Commons did not charge bim with any par-
ticular Offence, but with General Reports
and Slanders. This Opinion was allow-
ed.

In another Parliament, 31. Hen. 6,
(which was prorogued) in the Vacation
the Speaker of the Houfe of Commans was
condgmned ina thoufand pound damma-
ges, inan Adtion of Trefpafs, and was
committed to Prifon in Execution for the
fame. When the Parliament was reaf-
fembled, the Commons made fuit to the
King and Lords to have their Speaker
delivered ; the Lords demanded the

Opini-
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Opinion of the Judges,whetherhe might
be delivered out of Prifonby priviledge
of Parliament ; upon the Judges an-
{werit was concluded, Zhar the Speaker
fhould f#ill remainin Prifon, according to
the Law, notwithftanding the priviledge of
Parliament, and that be was the S, ea%er.-
Which Refolution was declared to the
Commons by Moyle, the King’s Serjeant
at Law ; and the Commons were com-
manded in the Kings Name, by the Bi-
thop of Lincolne, (in the abfence of the
Arch-bithop of Canterbury, then Chan-
cellour) to chufe another Speaker.

- In feptimo of Hen. 8.2 queftion was
moved in Parliament, Whether Spiritual
Perfons might be convented before Temporal
Fudges for Criminal Caufes. There Sir
© Jobn Fineux, and the other Judges,deli-

vered their Opinion, That they might and
ought to be : and their Opinion was allowed
and maintained by the King and Lordy, and
Dr. Standithjwho before had holden it ; the
Jame Opinion was delivered from the Bi-
Shops. -

If 2 Writ of Errour be fued in Par/ia-
ment upon a Judgment given in the Aings
- Bench, |

g

Bench, the Lords of the higher Houfe
alone, (without the Commons) are to ex-
amine the Errours; the Lords are to
proceed according to Law, and for their
Judgment therein they are to be inform.
ed by the adviceand counfel of theJudg-
es, who are to inform them what the

,Law is, and fo to diret them in their
Judgment; for the Lords are not to
follow their ownOpinionsor Difcretions

otherwife. Soitwasina Writ of Errour
brought in Parliament by the Deanand
Chapter of Lichfield, againit the Prior
and Covent of Newton-Panel, as appeareth
by Record.  See Flower Dew’s Cafe, P. 1.
L, fol.xg.
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