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PO Here is a gencrall belicfe, that the Parlia-

=X ment of Enzland was at firft an imitation

73 of the Aflembly of the three Eftates in

%, France : therefore in order to prepare the

. 72 underftanding in the Recerche we have in

hand, it is proper to give a brief accompt of the mode

of Framce in thofe Aflemblies : Scotland and Ireland be-

ing alfo under the dominion of the King of England ; a

touch of the manner of their Parliaments fhall be by way
of Preface.

1. In France the Kings Writ goeth to the Bayliffs,
Senefchals, or Stewards of Liberties,who iffue out War-
rants to all fuch as have Fees and Lands within their Li-
berties, and to all Towns, requiring all fuch ashave any
complaints to meet inthe principall City, there to chule
two ot three Delegats, in the name of t[‘;'at Province, to
be prefent at the Generall Affembly.

At the day appointed, they meet at the principall Ci-
ty of the Bailywick. The Kings Writ isread, and eve-
ry man called by name , and fworne to choofe honeft
men for the good of the King and Common-wealth, tt)o
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The Preface.

beprefent at the Generall Aflembly as i
ﬁ;ﬁ’y to deliver their Grievances an %ﬁ%ﬁi’oﬂﬁ :
I;lrovmce. Then they choofe their Delegats and fwearz
them. Nexr they confult what is neceflary to be co
plained of, or what is fit to be defired of the King : md-
of thefe things they make a Catalogue or fudex, ,ng
blec:aufe cvery man fhould freely propound his- -
{1 ;z,rl;lst ot Demands, thereis a Cheft placed in the Towne
; all, 1nto which every man may caft his writing, After
the Caralogue is made and figned, it is delivered to el
Diﬁgaths tc])) cai"ry to the Generall Affembly. i
the Bayliwicks are divided into ¢ Clafi
Toavoid confufion, and to the end thezzeigZy(ilIg?egé
:ﬁ: %'gigsdeiay in gqle f?ﬁ" embly, by the gathering of all
» every Claflis compiles a
of the Grievances and Dcma;gd'; of Eﬁ't?lll(;g%iolrivlgio (I)ck
within.that Claffis, then thefe Claffes at the A);I'emlcals
compofe one Book of the Grievances and Demands of tl A
3}201& I%u;gdo}ipz. f'tl“his being the order of the procezzc
gs orthe third eftate ; the like order is ved by
the Clergy and Nobility. When the three B(;%f; ‘f'f)cri t?ly
t_h_ree Eftates are perfected, then they prefent them to thc
King by their Prefidents. Firft, the Prefident for thc
Clergy begins his Oration on his knees . and the Kin:
g)mmandmg_, Le ftands up bare-headed and procecdsb
ind {o the next Prefident for the Nobility doth ¢l .
like. Bur the Prefident for the Commons be ins an]c?
;e_ndsI his Oration on his knees. Whilft the lggreﬁdcnt
P?:: nt d]eb Seer%)ﬁ ftpheaks, tggdriﬁ Olf that Order rife up and -
5 ey are bid by the King to fit d
be covered, And o the like for the No!{;’il' s
2 ity. i
the Prefident of the Commons {peaks, thcy rcf? !{;r?}zig
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ther bidden tofit, or be covered. Thus the Grievances
and Demands being delivered, and left to the King and
His Counfel, the Generall Affembly of the three Eftates
endeth, A, ita totus actus concluditr.

Thus it appeares, the Generall Aflembly was but an
orderly way of prefenting the publique Grievances and

 pemands of the whole Kingdome;to the confideration of

the King : Not much unlike the ancient ufage of this
Kingdome for along time, whenall Laws were nothing
elfe but the Kings Anfivers to the Petitions prefented to
Him in Parliament, as is apparent by very many Sta-
tutes, Parliament Rolls, and the Confeffion of Sir Ediw.
Coke.

2. In Scorland, about twenty dayes before the Parlia-
ment begins , Proclamation is made throughout the
Kingdome to deliver into the Kings Clerk or Mafter
of the Rolls, all Bils to be exhibited that Seffions be-
fore a certaine day : then arethey brought to the King
and perufed by Him : and onely fuchas Heallowes are
put into the Chancellors hand to be propounded-in
Patliament, and none others : And ifany manin Par-
liament fpeak of another matter , then is allowed by
the King , the Chancellor tels him, there isno fuch
Bill allowed by the King. When they have pafled
them for laws, they are prefented to the King, who
with his Scepter putinto His hand by the Chancellor
ratifies them, and if there be any thing the King dif-
likes, they rafe it out before.

3. In Ireland , the Parliament, as appeares by a
Statute made in the 10 year of Hen. 7. ¢. 4.1 tO
beafter this manner. No Parliament is to be holden
but at fuch feafon as the Kings Lieutenant and Councell

A3z there
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The Preface.

there do firft certifie theKing underthe Great Seal of that
Land, the caufesand confiderations, andall fuch Aéts
as them feemeth thould paffe in the faid Parliament. And
fuch Caules & confiderations, and A&s affirmed by the
King and His Councell to be good and expedient for
that Land : And His licence thereupon as well in affir-
mation of the faid Caufes and Adts, as to fummon
the Parliament under His Great Seal of England had and
obtained. Thatdone, a Parliament to be had and hol-
den after the form and effect afore rehearfed : And if
any Parliament be holden inthat Land, contrary to the
form and provifion aforefaid, it is deemed void, and of
none effeét in Law. It is provided that all fuch Bils as
fhall be offered to the Parliament there ; fhall firft be
tranfmitted hither under the Great Seal of that King-
dome, and having received allowance and approbation

here, thall be put under the Great Seal of this Kingdom,

and {o returned thither to be preferred to the Parlia-
ment. By a Statute of 3 and 4 of Philip and M ary for
the expounding of Poymings A&, itis ordered, forthe
Kings paffing of the faid Aétsin fuchformand tenor as
they fhould be fent into England, or clfe for the change
of them, or of any part of them.

After this fhorter narative of the ufage of Parliaments
inour neighbour and fellow Kingdoms, itis time the
inquifitio magna of our own, be offered to the verdiét or
judgement of a moderate and intelligent Reader.

The ARGVMENT.
Q Prefentment of dijvers Statutes, Records, and other

Precedents, explaining the Writs of Summons to
Parviament: fhewing,

1. That the Commons by their Writ are onely to Perform
and Confent to the Ordinances of Parliament,

2. That the Lords, or Common Couwncel by their Writ
are only totreat, and give Connfelin Parliament.

3. That the King Him{elf only ordains and makes Eaws,

and is [upream Fudge in Parliament :
With the Suffrages of

Hen: de Bracton. |Hen: Spelman.
lo: Britton. lo: Glanvil.
Tho: Egerton. | VVill: Lambard.
Edw: Coke. Rich: Crompton.
VValter Raleigh. | VVil:Cambden,&
R.ob: Cotton. To: Selden.
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FREE-HOLDERS
GRAND INQUEST
TOUCHING

Our Soveraigne Lord the K 1x o

and HisPARLIAMENT.

: Very Free-holder that hatha Voice in the ele-
&ion of Knights, Citizens or Burgefles for the
Parliament, ought to know with what power
he trufts thofe whom he choofeth, becaufe fuch
truftis the foundation of the power of the Houfe
of Commons,

A Writ from the King to the Sheriffe of the County, is that
which gives Authority and Commiffion for the Free-holders to
make their ele@ion at the next County Court day after the re-
ceipt of the Writ : and in the Writ there is alfo exprefled the
duty and power of the Knights, Citizens and Burgefles that are
there eleGed,

The meanes to know what Truft, or Authority the Country
or Free-holders confer, or beftow by their eletion, is in this, as
in other like cafes, to have an eye to the words of the Commi(fi-
on, or Writ it felfe : thereby it may be feene whether that whi;h

B the
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The Free-holders grand Inqueft.

he Houfe of Commons doth a¢t be within the limit of their
Commiflion : Greater or other truft then is comprifed in the
body of the Writ, the Free-holders doe not, or cannot give if
they obey the Writ : The Writ being Latine, and not extant in
Englith, few Frecholders underftand it, and fewer obferve it :
1 have rendred it in Latine and Englith :

Rex Vicecomiti {alut. &e.

Quid de adwifamento & aflenfu confilii woftri pro qui-

bufdam Mdm'._f e m*_gmt:éz_a negotiss, nos, flatum, ¢
defenfionem regni noftrs Angliz, ¢ ecclefie Anglicane,
concernert quoddam Pirliamentim noftrum apud civita-
tem noftranz die prox.futur te-

neri ordinavimns, ¢y ibid, cum prelatis magnatibus & pro-
ceribus dicti regni woftvi colloguinm habere & traét: Tibi
precipims fivmiter injungentes qd’ faita proclam.in prox.
comitar’ tno poft receptionem hujus brevis noflvi tenend’ die

& loco predict. duos milis’ gladiss cinct’ magss idoncos &
difcretos comit’ pradictiy & de qualib. civitate com’ illjus
duos cives, ¢ dequolibet Burgo duos Burgenfes de difcre-
110y’ ¢ magis [ufficientibms libere & indiffereuter per illos
qui proclam’ huju(mod interfuer’ juxta formams fatutorum
1nde edit. & provif eligi, ¢ nomina eornndum milis’ | ¢i-
vium (& Burgenfism, fic eleciorum in quibu(dam indentur’
interte ¢ illos qui hujn(modi eleciion. interfuerit, inde
conficiend. five hujnfmods eleéti prefentes fuerint wel ab-
[fentes, inferi : eofque ad dicf diem & locum venire fac’.
Ita qd’ iidem milites plenam & [ufficientem poteftatem pro
[e & communitate comiy pradicti ac dic¥ cives ¢ Bur-
genfes pro [e & communitar’ civitatum ¢ Burgorum pra-
dictornm divifim ab ipfis habeant, adfaciendum & confen-
tiendum his que tunc thid’ de communi confilio diéti reg.
neftri ( favente Deo) contigerint ordinari [uper negotiss an-

The Free-bolders grand Ingueft.

te dictis : Ita quod pro defeitu poteffatis bujufmodi, fen
proprer improvidam eletionem milis’ civium ans Burgen-
finm pmdzé?amm , difta megotia infelta non remaneant
qtmmfmoda. Nolumus antews qd’ tu wec aliquis alins vic’
dictireg. noftri aliqualiter (it eleclus. Et electionem illams
in pleno comitats factam, diftinéte ¢ aperte fub figillo tuo
¢ figillis cornm qui elections illi interfucrint, nobs incan-
cellar’ noftram ad dict diem ¢ locum certificesind;late,
yemsittens nobis alteram partem indenturarum pradictarum
prefentibus confur’ una cum hoc breve. Telte meiple a-
pud Weftmon’.

The King tothe Sheriffeof  Greeting.

Hereas by the advice and confent of Our
V ;/ Councell, for certaine difficult and urgent

bufinefles concerning Vs, the ftate and De-
fence of Our Kingdome of England, and the Englifh
Church: We have ordained a certaine Parliament of
ours, to beheld at Our City of  the  day of
next enfuing, and there to have conference, and to treate
with the Prelats, Great men and Peers of Our {aid King-
dome. We command and ftraitly enjoyne you, that
making Proclamation at the next County Court after
the receipt of this our Writ, to be holden the day, and
place aforefaid : You caufe two Knights, girt with
Swords, the mott fit, and difcreet of the County a-
forefaid : and of every City of that County two Citi-
zens ; of every Borough, two Burgefles of the difcreeter
and moft {ufhicient ; to be freely, and indifferently cho-
fen by them who fhall be prefent at fuch Proclamation,
according to the tenor of the Statutes in that cafe madg
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The Free-holders grand Ingueft.

and provided : and the names of the faid Knights, Citi-
zens and Burgeffes fo chofen, to be inferted in certaine
Indentures to be then made betweene you, and thofe that
fhall be prefent at fuch eleétion , whether the parties fo
elected be prefent, or abfent: and fhall make them to
come at the faid day, and place : fo that the faid Knights
for themfelves, and for the County aforefaid, and the
faid Citizens, and Burgefles for themfelves, and the
Commonalty of the aforefaid Cities, and Boroughes,
may have feverally from them, full and fufficient Power
to Perform, and to Confent tothofe things which then
by the favouref God fhall there happen to be ordained
by the CommonCouncel of Our faid Kingdom concerning
the bufinefles aforefaid: So that the bufineffe may not by
any means remain undone for want of fuch power, or by
reafon of the improvident eleGion of the aforefaid
Knights, Citizens, and Burgeffes. But We will not in
any cafe you or any other Sheriffe of Our faid Kingdom
fhall be eleéted. And at the day,and place aforefaid, the
faid election made in the full County Court, you fhall
certifie without delay to Vs in Our Chancery under your
Seal, and the Seals of them which fhall be prefent at that
Eleéion, fending back unto Vs the other part of the In-
denture aforefaid affiled to thefe prefents, together with
this Writ. Witneffe Our Self at Weftminfter.

- By this Writ we doe not find that the Commons are called to
be any pait of the (ommon Conncell of the Kingdome, or of the
Supream Conrt of Judicature, or to have any part of the Legifla-
tive power, or to Confult de arduss regni negotiss, of the difficult
bufinefies of the Kingdom. The Writ only faics, the King would
have conference and treat with the Prelares, great men, and Peers :
but not a word of treating or conference with the €ommons ;
The Houfe of Commons which doth not minitter an Qath, nor

The Free-holders grand Inqueft.

fine, nor imprifon any, but their own Members (and that but of
latein fome Cafes ) cannot properly be faid to be a Court at all ;
much lefle to be a part of the Supream Court, or higheft Judi-
cature of the Kingdome : The conftant cuftome, even to this
day, for the Members of the Houfe of Commons to ftand bare,
with their hats in their hands in the prefence of the Lords, while
the Lords {it covered at all conferences,is a vifible argument, that
the Lords and Commons are not fellow Commiffioners, or fel-
low Counfellors of the Kingdome.

‘The duty of Knights, Citizens,and Burge{fes, mentioned in the
Writ,is only ad faciendsm, ¢ confentiendnmito perform and to con-
[fent to fuch things as fhould be ordained by the Commeeon Conncell

of the Kingdome : there is not fo much mentioned in the Writ

as a power in the Commons to diffent : whena man is bound to
appeare in Court of Juftice, the words are, 24 FAc1 2 NDum ¢
recipiendnm quod ei per cnriam injungernr : which (hews that this
word faciendum is ufed as a tearm in law to fignifie 70 give obe-
dience 5 For this, we meet with a precedent even as ancient as the
Parliament Writ it felf, and it is concerning proceedings in Par-
liament. 33.Ed. 1. Dominus rex mandavit vicecom. qnod ¢ive.
[ummon' Wicolanm de Segrave, & ex parte Domini vegs firmiter
ei injungeret, gnod e’_{]}r coram Domino Rege in proximoe parl. ge. ad
andiendnm voluntatem ipfins Domini Regss ¢yo. Et ad FACIEN-
DUM ¢ recipiendum nlterins quod curia Domini Regis confideraret

" n pramiffis : Onr Lord the King commands the Sheriffe to fam-

mon N ichslas Segrave to appear before the Lord our King in
the next Parliament to hear the will of the Lord our King Him-
felf, and to PER For M and receive what the Kings Court {hall

_ further confider of the premifes.

Sir Ed. Coke to prove the Clergy hath no voice in Parliament,
faith, that by the words of their Writ their confent was onely to
fusch things as were ordained by the CormoN CeuNCEBLL of the
Realme.  1f this argument of his be good, it will deny alfo voices
to the Commons in Parliament, for in their Writ are the felf-
fame words, wiz. tocosfens to fuch things aswere ordained by the
Common Counciirr of the Kingdome. Sir E4w.Cokg con-
cludes that the procuratoresClerihave many times appeared sn Par=
Liament , as pirisuall affiftants, 1o (onfider, Confnls, and.te C onﬁgr s
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Apud Selden.

The Free-holdess grand Ingueff,

but never had voice there, how they could confult, and Confent
without voices he doth not fhew: Though rhe Clergy (as he
{aith) oft appeared in Parliamsent, yet was it only ad confentieninm,
asItakeit, and not ad faciendum, for the word faciendum 1s o-
mitted in their Writ ; the canfe, as I conceive 15, The Clergy,
though they were to affent, yet by reafon of (Yericall exemptions,
they were not required to Perform all the Ordinances or Acts of
Parliament.

But fome may think, though the Writ doth not expreflt a
Calling ofthe Knights, Citizens, and Burgefles to be part of the
Common Councell of the Kingdome 5 yet it {uppofeth it a thing
granted, and not to be queftioned, but that they are a part of the
Common Conncells

Indeed if their Writ had not mentioned the calling of Prelats,
great men, and Peers to councell, there might have beena little
better colour for fuch a fuppofition : but the truth is, fuch a fup-
pofition doth make the Writ it felf vain and idle ; for it is a fen(-
lefle thing to bid men affent to that which they have already or-
dained ; fince ordaining is an affenting, and more then an aflen-
ting.

For clearing the meaning and fenfe of the Writ, and fatisfa-
&tion of fuch as think it impoffible but that the Commons of
England have alwaies been a part of the Comrman Conncell of the
Kingdome, 1{hall infift upon thefe points. 1. That anciently the
Barons of England Were the Common Conncell of the Kingdome.
2. That untill the time of Hex. 1. the Commons were not called
to Parliament. 3. Though the Commons were called by Hen. 1.
yet they were not Conftantly Called, nor yet regularly elected
by writ untill Hen. 3. time.

For the firlt point M. (mbden in his Britania, doth teach us,
that in the time of the Englifh Saxons, andinthe enfuing age, a
Parliament was called, Commune concilium, which was (faith he)
Prefentia Regss, Prelatorum, Procernmque colleCtormmithe prefence
of the King, Prelats, and Peers affembled ; No mention of the
Commons : the Prelats and Peers were all Barons.

The Author of the Chronicle of the Church of Lichfeild, cited
by M. Selden, (aith, Poftguam Rex Edvardus, ¢c. CoNc1LIUM
Baronum ANGLI &, &c, After King Edward was King 5 by

the
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the Coun € EL Or THE BARONS of ENGLAND He revived
2 Law which bad layen afleep threeftore and [even years : and this
Law Was called the Law of Saint Edward the King.

In the fame Chronicle it is faid that 772/ the Congueroue
anno regni [ui quarto apud Londinias, had Concrrium Baro
NuM Suorum, a Cemucell of His Barows : And of this Parliament
it is that his Son Hen. 1. {peaks, faying, I reffore you the Laws of
King Edward the Coifeffor, with thofe amendments wherewith my
Futher amended them by the Counc e L of Hi s BARONS.

Inthe fift year, as M. Selden thinks, of the Conquerour, was a

Parliament OF principum conventus, an affembly of EARLS and
BARONSS at Pinenden Heath in Kent, inthe (anfe between Lan-
franke the Archbiflop of Canterbury, asd Odo Earle of Kent,
The King gave Commiflion to Godfrid then Bifhop of (onstance
in Normandy to reprefent His own Perfon for hearing the Con-
troverfie (as faith M. Lambard) and cauled Egelric the Bifhop of
(hicketer (an aged man, fingularly commended for skill in the
Laws and Cuftomesof the Realme ) to be brought thither in a
Wagon fer his affiltance in Councell : Commanded Hayme the
Sheriffe of Kent to fummon the whole County to give inevi-
dence: three whole daies fpent in debate: in the end Lanfraske
and the Bithop of Rechefter were reftored to the pofleflion of
Detling and other Lands which Ods had with-holden,

(74

21. Fd.3. fol. 60. There is mention of a Parliament held under Apad Sctden -

the fame King #william the Conquerour, whereintall the B1-
suop s of the Lapd, EARLS and BARON S, made an Ordinance
taz::cg’:ing the exemption of the Abby of Bury from the Bijbops of Nor-
wich.

In the tenth year of the Conquerour: Er1scor1, Comi-
TES,ET BARONES regni regia poreftate ud nniver/alem Syno-
dum pro canfis andiendis ¢ traltandss convocatiy faith the Book of
Weflminfter.

In the fecond year of ##illiam 2. there was a Parliament de Selder.

enntlis regni Principibns 3 another which had guofgue regni pro-
ceres : Al the Peers of the Kingdome.

In the feventh year was a Parliament at Rockingham Caftle in
Northampton-thire. Epifcopss, Abbatibus cunitique regni Princi-
pibns una coenntibus,

: . A




7% & The Free-holders grand Inqueft.

Sctden. " Ayear or two after, the fame King, de ffatn regni alturns, 8&c.

‘ called thither, by the command of bis Writ, the Bifbops, Abbots, and
s il the Pecrs of the Kingdome.

I Sclden. At the Coronation of Hex. 1. All the people of the Kingdom

757
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vances ; and fo the Parliament brake up: And the fame year
held another at Nerthampton of the Nobles of the Realm.
King fobn, in his fift year, He and His Great men met. Rex Scllen,

of England were called, and Laws were then made ; but it was
PEr Communte ConNciLium Baronum MEoRrum, by the
Common ([onncell of my Barons.

In his third year, the Peers of the Kingdome were called with-
out any mention of the Commons : and another a while after,
confenfis Comitum € Baronum, by the confent of Earls & Barons.

Florentins Wigorienfis faith, thefe are Statutes which Anfelme
and all the other Bithops in the prefence of King Henry, by the
affentiof his BARON'S ordained :and in his tenth year of Earls and
Peers ; and in his 33. of EAR Ls and BARoNs. In the year fol-
lowing. the fame King held a Parliament, or great Councell with
His Barons [piritnall and temporall.

King Hen. 2. inhis tenth year had a great Councell or Parlia-
ment at Clarendon, which wasan Aflembly of Prelats and Peers.

23.Hew.2. faith Hovenden,was a great Councelat N otsngham,
and by the Common CouNc E L of the Archbi fhops, Bifbeps,Earls
and BARONS, the Kingdome was divided into fix_parts. And a-
gain Hovenden faith, that the fame King at Windfor (apnd Win-

defpores) Commun1 Conc1L10 of Bifhops, Earls, and Barons,
divided England into fonr parts. And inhis 21 year, 2 Parliament
at windfor of Brsuor s, EARLS,and BARONS. Andanother
of like perfons at N orthampton.

King Richard 1.had a Parliament at Ngringhars,in his fift year,
of Bifhops,Earls,and Barons : This Parliament lafted but 4 daies,
yet much was done in it : the fuft day the King diferfeth Gerard
de Canvil of the Sherifwick of Lincolne, and Hugh Bardelph of
the Caftle and Sherifwick of Zorke. The fecond day he required
judgement againft his Brother fohn who was afterwards King ;

and Hugh de Novant Bifhop of Covenrry. The third day was
granted to the King of every Plow land in England 23.he required |

alfo the third part of the fervice of every Knights fee for his at-
tendance into Normandy, and all the Wooll that yeer of the
Monks Ciéfeans, which for that it was grievous, and unfuppor-
table, they fine for money. The laft day was for hearing of gric-

vances :

¢ Magnates convenernnt : and the Roll of that year hath Cox-
muNE CoNcILInm BArRoNum MEoRUM, the Common Cosn-
cel of my Barons at Winche fter.

Inthe fixt year of King Hewry 3. the Nobles grantel to the
King of every Knights fee, twa marks in filver.

In his feventh year he had a Parliament at London, an affembly
of Barons. In his thirteenth year an Affembly of the Lerds at
weftminfter. Inhis fiftcenth year of Nobles both [piritwall and
temporall.

M. Par. faith that 20.J4.3 congregati [nnt Magnates ad collogni-
#m de negotiss vegni traftasuriy the Great men were called to con-
fer and treat of the bufinefle of the Kingdome. And at Merton,
Onr Lord the King granted by the confent of bis great men that here-
ﬂfj;r Ufitry foorld not run againft a Ward from the death of bis dn-
ceffors

21. Hen 3. the King fent his Royall writs commanding all be- .
longing to His Kingdome, that is to fay, eArchbifbops, Bifbsps,
Abbots and Priors infballed; Earls and Barons, thar they foonld all
meer at London 10 trear of the Kings bufineffe tonching the whole
Kinfdome : and at the day prefixed, the whole mulritnie of the
Nobles of the Kingdome mer at London, faith Mat. pweftmin|ter.

In his 21. year, At the requeft, and by the C osncell of the Lords,
the Charters were confirmed. '

22, Hen. 3. at winchefter the King [ent His royall writs to Arch-
bifbops, Bifbops, Priors, Earls and Barons totrear of bufineffe con-
cerning the whole Kingdome.

32 Hen. 3. the King commanded all the Nobility of the whele
Kingdome to be calledto treat of the fbave of Hu Kingdome. Mat,

Weftns'.

49. Hen. 3. the King had a treaty at Oxford with the Peers of
the Kingdsme, MWeftminfter. :

At a Parliament at Marlborow 55. Hen.3. Statutes were made
&y the affent of Earls and Barons. ‘

Here the place of Bratton Chief Juftice in this Kings time, is
worth the obferving, and the rather for that it is much infifted
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on of late, to-make for Parliaments being above the King. The
words in.Braften are,The Kixg hath a fuperior,God ; allo the La by
which be ts made King 5 alfo His Canrt, Vidithe EAR LS and Ba-
roxs. The Court that was faid in thofe daies to be above the
King was a Court of Earls.and Barons; not:a word of the Com-

mons, or the reprefentative Body of the Kingdome being any. |

part of the Superiour Court. Now for the true fenfe of Braétons
words, how the Law, and the Court of Earls and Barens, are the
Kings fuperiours ; they muft of neceflity be underftood to be Su-
periours, fofaronly asto advife, and direct the King out of his
owne grace and good will onely : which appears plainly by the
wortds of Brafen himfelf, where fpeaking of the King,he refolves
thus, N ec poteft ei neceffitatem aliquis imsponere quod impriam [sam
corrigat ¢ emendet, cum [uperiorem non habeat nifi Deum 3 & faris
eierit ad panam, guod Domivum expellat sltorem, nor can any
man put a neceffity upon Him to correct and amend His injury
unlefic He will Himfelf, {ince He hath no Superiour but God ;
it will be fofficient punifhment for him, to expett the Lord an a-
venger. Here the fame man, who fpeaking according to fome
mens opinion faith, the LaW and Court of Earls and Barons are
fuperiour to the King ; in this place tels us himfelf, the King harh
no (uperionr but Ged : the difference is eafily reconciled according
to the diftinction of the School-men,the King is free from the Co-
A CT(VE power of Laws or ((ounfellors : but may be fisbject to their
DirecTivE PowE R according to his owne will : thac is, God
Can oncly Compell, but the Law and his Courts may advife
Him.

Rot. Parliament. 1 Hen. 4. nu. 79. the Commons exprefly afe |

firm, Fudgement in Parliament belongs to the King and Lords.
Thefe precedents fhew, that from the Conqueft untill a great
part of Hen.3. raigne (in whofe daies it is thought the Writ for
election of Knights was framed ) which is about 200. years, and
above a third part of the time fince the Congueft to our daies,
the Barons made the Parliament ot Common Councell of the King-
dome : under the name of Baruns; not enly the Earls, but the Bi-
fhops alfo were Comprehended, for the Conquerour made the
Bifhops Barons. 'Therefore it is no fuch great wonder that in the
Writ, we find the Lords only to be the Comnfellors, and the Com-
§ M0
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mens Called only to perform and confent to the Ordinances.

Thofe there be who feem to believe that under the word Bs-
rons, anciently the Lords of Court Barons were Comprehended,
and that they were Called to Parliament as Barons : But if this
could be proved to have been at any time true, yet thofe: Lords
of Court Barons were not the reprefentative Body of the Com-
mons of England, except it can bealfo proved that the'Com-
mons, or Free-holders of the Kingdome chofe fuch Lords of
Court Barons to be prefent in Parliament. The Lords of Manors
came not at firftby eleGion of the people, as Sir Edw. Coke trea-
ting of the inftitution of Court Barons refolves us in thefe words,
By the LaWes and Ordinances of ancient Kings, and efpecially of
King Alfred it appeareth, that the firft Kings of this Realm had all
the Lands of England in Demean ; and les grand Manors und royal-
ties they referved to themfelves, and of the remnant they, for the de-

fence of the Realm enfeoffed the Barons of the Realm with fuch jurif~
dittion as the Comrt Baron mow hath, Cokes Inftitutes, 1. part.
fol. 58.

Here, by the way, I cannot but note that if the fir# Kings had
all the Lands of England in demeane, as Sir Edw. Coke faith they
had ; And if the firlt Kings were Chofen by the people, (as many
think they were) then furely our Forefathers were a very bounti-
full(if not a prodigall) people, to give all the Lands of the whole
Kingdome to their Kings, with liberty for them to keep what
they pleafed, and to give the remainder to their Subjects, clogg’d
and cumbred with a condition to defend the Realm: This is but

anill figne of a limited Monarchy by originall Conftitution or -

contract. But to conclude the former point, Sir Edw. Cokes opi-
nion is, that in the ancient Laws under the name of Barons were
comprifed all the N obility. ;
This dorine of the Barons being the Common ((ouncell, doth
difpleafe many, and is denied, as tending to the difparagement of
the Commons, and to the difcredit, and confutation of their opi-
nion, who teach, that the Commons are affigned Comnfellors to the
King by the people, therefore I will call in Mr. Pryn to help us
with his teftimony: He in his Book of Treackery and Difloyal-
1y, ¢, proves that before the Conquelt by the Laws of Edward
the (onfe(fory cap. 17. the King by kis Oath was to do Juitice by the
Csz Connell
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(ouncellof the N obles of His Realm. He alfo refolves, that the
EaRrLs avd BARONS in Parliement are above the King, and
onght to bridle Him, When He exorbitats from the Laws. He fur-
thertels us, the PEERS and PRELATS have ofi tranflated the
Crown from the right Heire.

1. Eletting, and Crowning Edward, who was illegitimate 5 and
putting by Ethelred, the right Heire after Edgars decealt.

2. Eletting, and Crowning Canutus, a meer {orainer, in oppofi-
tion to Edmund the right Heire to King Ethelred.

3. Harold and Hardiknute, both clected Kings [ucceffively With-
out title s Bdmund and Alfred the right Heirs being difpofJeffed.

4. The ENG 1151 Nobility, npon the death of Harold, ena-
&ed, that none of the Danify bloud [fbould any wore Raign over
themt.

s. Edgar Atheling who bad beft title was rejelled, and Harold
elefted and crowned King.

6. Inthe fecond and third year of Edw.2.the PEERS and
No® LE S of the Land [ecing themfelves contemned, entreated the
King to manage the affasrs of theKingdom by the CouN ¢ & 1. of His
Baroxs.He gaveHis affent,¢5[ware to ratific What the NOBLE s
ordained ; and one of their Articles was, that Hewozld thence-
Jorward order all the affairs of the Kingdome by the Conncell of His
CLERGY andLoRDs.

7. William Rufus finding the greatef? part of the NOBLES a-

gainft Him, fware to Lanfranc that if 1hey Wonld chufe Him for
King, HeWonld abrogate their over-hard LaWs.

§. The beginning, faith Mr, Pryx, of the Charter of Hewm 1. is
obfervable, Henry by the grace of God of England, &c. KnoW ye
that by the mercy of God and Common CouNcEL of rhe Ba:
RON $ of the Kingdome, I am Crowned King.

9. Maund the Empreffe, the right Heire, was put by the Crown by
the PRELATS and BaArox s, and Steven, Earl of Mottaine, who
bad no good title, affembling the Brsuops and PEERS, promi-
fing the amendment of the Laws according to all their pleafures and
liking, was by them all proclasmed King.

10. Lewts of France CreWned King by the BARON S, i flead of
King John.

All thefe teftimonics from Mr, Pry» may fatisfic, that ancii-

ently
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ently the Barons were the (ommon Councell, or Parliament of
England. And if Mr. Pryn could have found fo much antiquity,
and proof for the Knights, Citizens, and Burgefles, being of the
Comimon ((onncel:1 make no doubt but we thould have heard from
him in Capitall characters : but alas ! he meets not with o much
as thefe Names in thofe clder ages. He dares not fay the Barons
were afligncd by the people, Counfellonrs to the King ; for he tels
us, every Baron in Parliament doth reprefent his own Perfon, and
eaketh in behalf of himfelf alone : but in the Knights, (itizens, and
Burgelfes, ave reprefented the Commons of the whole Realme : there-
fore every one of the Commons bath a greater voice in Parliament
then the greateft Earlin England. Neverthelefle Mafter Pryn will
be very well content if we will admit and fwallow thefe Parlia-
ments of Barons for the reprefentative Body of the Kingdome ;
and to that purpofe he Cites them, or to no purpofeatall.  Bue
to prove the Treachery and Difloyalty of Popith Parliaments,
Prelats, and Peers, to their Kings : which is the main point that
Mafter Pry» by the Title of his Book is to make good, and to
rove.
. As to the fecond poist ; which is that natill the time of Her.1,
the Commons were not Called to Parliament : befides, the ge-
nerall filence of antiquity which never makesmention of the
Commons coming to Parliament mntill that time ; our Hiftorics
fay, sbefore His time only certain of the N obility were called to con-
(itltation abowr the moft important affairs of the Stare : He canfed
Knights, (sizens, and Burge([es, of their oWn appointment : much
to the fame purpofe writes Sir #Walter Raleigh, faying, it is held
that the Kings of England had no formall ‘Parliaments till abont the
18.year of King Hen. 1. forin his third year, for the Aarriage of his
Danghter, the King raifed a Tax upon every Hide of Land by the
atvife of His Privy (Jonncell alone. And the Subjects (faith he)
foon after this Parlicsent was eftablifbed, began to ftand upon tearms
with their King, and drew from bim by fhrong hand,and their fwords,
their Great Charter ; it Was after the cftablifment of the Parlia-
ment, by colowr of it, tht they had (o great daring. If any defire to
know the caufe why Hex. 1. called the people to Parliament, i1t
was upon 1o very good occafion,if we believe Six alter Rales ioh,
The Grand Charter (faith he) waé not originially granted ng»sz_;
] a
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and freely, for King Hen, 1. did but ufurp the Kingdome, and there
fore the bester to affure Him/[elf aganft Robert His elder Brother,
He flattered the people With thofe (harters : yea, King John thar
confirmed them, had the like refpeét : for Arthur D.of Brittaine was
the undonbred Heire of the Crown, upon whom John sfurped: fo
thefe Charters hud their oviginall from Kings, De Fa ¢ To, but not
De Jur e : and then afterwards his conclufion is, that the Greas
(harter, badfirft an obfcure birth by Ufuerpation, and was foftered,
and [bewed to the world by Rebellion : in brief, the King called the
people to Parliament, and granted them CMugna Charra ; that
they might confirm to Him the Crown.

The third point confifts of two parts: Firft, that the Com-
mons were not conftantly called unto Parliament uatill Hen. 3,
daics, this appears by divers of the precedents formerly cited, to
prove that the Barons Were the Commuon (founcell. For though
Hen. 1. called all the people of the Land to His Coronation, and
agajnin the 15.0r 18. year of His Raigne ; yet alwaies He did
not {o ; neither many of thofe Kings that did fucceed Him, as ap-
peareth before.

Secondly, for calling the Commons by Writ,1I find it acknow-
ledged in a Book, intituled, The Priviledge and practice of Parlia-
ments, inthefe words, in ancient times after the King had [ummo-
wed His Parliament, innumerable multitudes of people did make their
acce([e therennto, pretending that Priviledge of right to belong re
them. But King Hen. 3. baving expericace of the mifchief, and in-

conveniences by occafion of fuch popular confufion, did take order that

none meight come to Flis Parliament but thofe who were [pecially fum-
moned. To this purpofe it is obferved by Mafter Selden, that the
firft writs we find accompanied with other circumfPances of a Sum-
mons to Parliament as well for vhe Commons as Lords isinthe 49 of
Hep. 3.In the like manner Mafter Cansbden {peaking of the dig-
nity of Barons, hath thefe words, King Hen. 3. out of a great mul-
rigwde which were [editions and turbulent,called the very beft by writ
or [ummons to Parliament, for he after many tronbles and vexations
between the King Him(elf, and Simon de Monefort, with other
Barons : and after appeafed, did decree and ordaine that all thofe
EARLS and BARON'S unto whom the King Himfelf vostchfafed to
dirett Histrits of fummons fhondd come to His Parliawent and no

~ others :
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others : but that which He began a ljttle before His dearh,Edward 1,
and His Sncce([ours conftantly obferved and continued : The faid
proedent K.Edward fimmoned alwaies thofé of ancient Fumiliesythat
were moft wife, to His Parliament 5 and omitted their Sons after
their death if they were not anfWerable to their Parents in understin-

Z5
15

ding. Alfo Mafter Cambden in another place faith, that inthe Cambden.

time of Edw. ¥. felect men for Wifdome and worth among the Gentry
were called to Parliament, and their pofterity amitted if they Wererde-
fettive therein. -

As the power of fending Writs of fummons for eletions, was
firlt exercifed by Hen. 3. fo fucceeding Kings did regulate the e-
le&ions upon fuch Writs, as doth appear by feverall Statutes,
which all {peak in the name and power of the Kings themfelves ;
for fuch was the language of eur Forefathers,

In 5.Ric.2. c.4. thefe be the words, Tue KING WILLETH
AxD CoMmMANDETH all perfons which fball have [wmmons, to
come to Parliament ; and every perfon that doth abfent bim[elf (ex-
cept be may reafonably and boneftly excufe him to OUR Lor .
T K1 NG )pall be amerced, and otherwife punifbed.

«Hen 4.c. 15. Our Lor D THE K1 NG at the grievens com-
plaint of His (Commons, of the nndue election of the Knights of Conne
ties, fometimes made of affection of Shersffs, and othervife againft the
forme of the Writs, to the great [lander of the (onnties, ¢, Our
Lorp TuE KING, willing thereinto provide remedy by the affent
of the Lords and Commons, HATH ORDAINED, that eleltion
foall be made in the full Comnty (ourt, and that allthat be there pre-
fent, as well (uitors as others, [ball proceed to the election freely, not-
with{tunding any requeft, or command to the contrary..

11.Hen4:.1.0ur Lor D THE K1 NG orduainedthat a Sheriff
that maketh an nntrue veturn, cc. fhall incur the penalty of 100k to
be pasd to Our Lor » THE K1NG. ‘

1 Hen§5.6.1.Our Lor D TuE K1NG, by the advife and affent
of the Lords, and the fpeciall inflance and requeft of the Commons,
ORDAINED that the Kuights of the Shire, be not choftn, unleffe
they be refiant within the Shire the day of the date of the Wit : and
that Citizens and Burgefes bz refiant dwelling, and free in the [ame.
Cities and Burroughs, and no others in any wife.

6 Hen, 6.¢. 4. Our Lor b Tue K1NG, willing to provide r;—
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medy for Knights chofen for Parliament asd Sheriffs, HATH Or-
DAINED that they fball have their anfiver, and traver[e to Inqueft
of office found againft them.

8 Hen. 6. ¢.7. Whereas eletions of Knights have been male by
great outrages, and exceffive mumber of people,of which moft part was
of people of mo valne, whereof every of them pi'etend a voice equiva-
lent to Worthy Knightsyand Efquires 3 whereby man-flanghters, riots,
and divifions among Gentlemen fhall likely be. Our LorD THE
KiNG HaTu ORDAINED, that Knights of Shires, be chofen by
people dwelling in the Connties, every of them having Lands or Tenc=
ments vo the value of 2\ the year at the leaft, and that be that foall be
chofen, fhall be dwelling, andrefiant within the Counties.

10 Hen. 6. Our Lorp Tue Kinc ORDAINED , that
Knights be chofen by people dwelling, and having 2.1.by the year with-
in the [ame ((onnty.

11 Hen.6. c.11. Tue KiNG, willing to provide for the eafe of
them that come to the Parliaments and Conncels of the King by Hus
commandement, HaT 1 OR D A1NE D, that if any affanltor fray be
male on them, that come to Parliament or other (Comncell of the
King 5 the party which made any [uch affray or affunlt, fhall pay
dowble damages and make fine and ranfome at the Kings will.

23 Hen.6.c.15. TRE K1 N G confidering the Statntes of 1 Hen.ss
c1.¢> 8 Hen.6.c07.and the defanlss of Sheriffsin retﬂmin:g Kiights,
(itizens, and Burgeffes, ORDAINED ;

1. That the faid Statutes (hould be duely kept.

2.That the Sheriffs [hall deliver Precepts to CMajors, and Bay-
Liffs to chufe ((itizens and Burge(fes.

3. The penalty of 1ool. for a Sheriffe making an wuntrue return
concerning the election of Knights, Citizens, and Burge(fes.

4.T he penalty of 40.\.for Majors or Bayliffsymaking untrue veturns.

5. Due election of Knights muft be in the full Connty Conrt, be=
tyeen the hoWwrs of 8.and 11. before noon.

6- The party maft begin bis [uir within 3 moneths after the Pars
Liament began,

7. Knights of the Shire [ball be notable Kwights of the (fonn-
1y, o7 [uch nosable Efquires, or Gentlemen born of the [aid (onnties
as [hall be able to be Knights, and no man to be [uch Knight which
fandeth in the degree of aXeoman, and under.

The |
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The laft thing T obferve: in the Writ for election of Mem-
bets for Parliament, is, that by the expreffe words of the Wri,
Citizens and Burgefles for the Parliament were eligible ac the
County Court as well as Knights of the Shire ; and that not on-
ly Free-holders, but all' others, whofoever were prefent at the
County Court, had voices in firch elections : fee the Stat. 7 Hen.
4. 0ap. 15.

 have the longer infitted on the examination of the Wiit, be-
caufe the power, and actions of the Houfe of Commons are prin-
cipally jultified by the zruft which the Free-holders commit unto
them by vertue of this Writ.

T would not be underftood to determine what power the
Houfe of Commons doth, or may exercife if the King pleafe : I
confine my felf only to the power in the Writ, I am not igno-
rant that King Hen. 7.in the caufe of the Duke of Britaine, and
King James in thebufinefle of the Palatinate asked the Councell
of the Houfe of Commons ; And not only the Houfe of Com-
mons, but every Subject in particular by duty and allegiance, is
bound to give his beft advife to his Soveraign, when he 1s thought
worthy to have his Councell asked.

13, Edw. 3.4, 10. All the Merchants of England were fummo-
ned by writ to appear at Weltminfter iz proper perfon, to confer upon

great bufineffe_concerning the Kings honour, the [alvation of the

Realme, and of themfelves.

Tn paffages of publique Councell i 7 obfervable (faith Sir Rob. corpen,

Cotton) that in ancient times the Kiugs of England did entertainthe
Commons with weighty casfes, thereby to apt and bind them to area-
dines of charge.and the Commons 1o [lur expence bave Warily avoided
to give advife.
" 13, Edw. 3. The Lords 2nd Commons were called to confult
how the domeftique quiet may be preferved, the marches of Sco-
land defended, and the fea fecured from encmies. The Peersand
Commons having a part confulted, the Commons defired Nor to
be charged to counfell of things of which they had no cogifance s de
quens: ils w” ont pas cogrifance.

a1 Fdw. 3. Jultice ZThorp declaring to the Peers and Commons
that the French war beganby their advife = the Truce after by

their affent accepted, and now ended:: the Kangs pleafire m}i to
D * have
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the King: Tt appears alfo that they are munch miftaken, who
reckon the King one of the three Eftates, as Mr. Pryn, pag.20.and Py
many others doe, for the three Eltates make the Body, and the
King is Caput, principium, & finss Parliamentor’y as confefleth
Sir Edw. ((oke. Coke.
Secondly, Sir Edw. Coke delivers, that certain it i, both Houfes Coke.
at firft (ate together, and that s appears in Edw. 3. time, the Lords
and Commons fate together, and the Commpons bad no continuall Spea-
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have their counfell in the profecution ; the Commons being com-
manded to affemble themfelves, and when they were agreed, to
give notice to the King, and the Lords of the Councell : after
four daies confultation, Huwsbly defire of the King that He Wozld
be advifed therein by the Lovds and others of more expericnce then
themsfelves in fuch affairs.

6. Ric. 2. The Parliament was called to confult whether the
King fhould go in Perfon to refcue Gauwr, or fend an Army ; The

Commons, after two daics debate, erave a Conference with the
Lords, and Sit Th: Puckering (their fpeaker) protelts, that Conss-
cels for War did aptly belmg to the King and His Lords ; yet fince
the Commons were commanded to give their advife, rhey bumbly
wifbed a voyage by the King.

=. Ric. 2. At the fecond Seffion, the Commons are willed to

advife upon vicw of Articles of peace with the French ; whether
war or {uch amity fhould be accepted 3 they modeftly excnfe them=-
felves as too weak to counfell in [o weighty canfes. But charged a-
gain as they did tender their honour and the right of the King,
they make their anfiver, giving their opiaiors, rather for Peace,
then Wars.

For fuller manifcfiation of what hath been faid touching the
Calling, clection, and power of the Commons in Parliament, it is
behoofull to obferve fome points delivered by Sir Edw. (ke in
his Treatife of the Jurifdiction of Parliaments ; where,

Firft, he fairly begins, and laies his foundation, that rhe High
Conrt of Parliament confiffeth of the Kings Majefty fisting there,
and of the three Effates,

1. The Lords [piritsall.

2. The Lords temporall,

3. Andthe ((ommons :  Hence it is to be gathered, that tru-
Iy and properly it cannot be called the High (awrt of Parliament,
but whilft the King is fitting there in Perfon : fo that the queftion
now adaies, whether the Parliament be above the King, iscither
falfe, or idle: falfe, if you exclude » and idle if you include the
Kings Perfon in the word Parliament : The cafe truly put,and as
it is meant, is, whether the three Eftates (or which is all one, the
Lords and Commons ) affembled in Parliament be above the

King: and not whether the King with the three Eftates be above
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ker. 1fhe mean, the Lords, and Commons did {it, and Vote to-
gether in one Body ; few there be that will believe it, becaufe the

Cemmons never were wont to loofe, or forgo any of their Li-

berties, or Priviledges ; and for themto ftand now with their
Hats in their hands (which is no Magiftraticall pofture) there,
where they were went to fit, and vote, is an alceration not ima- .
ginable to be indured by the Commons. Itmay be, in former
t:mes when the Commsons had no conftant Speaker, they were oft,
and perhaps for the moft part, in the fame Chamber, and in the
prefence of the Lords, to hear the debates and confulcations of
that Great Councell : but not to fit,and vote with them : for when
the Commons were to advife among themfelves, the Chapter
houfe of the Abby of Weftminfler was ofttimes their place to
meet in, before they had a fetled Houfe, and their meetings not
being very frequent may be the reafon 1 conceive, why the name
of the Houfe: of Commons is not of fachgreat antiquity, or taken
notice of ; but the Houfe of the Lords was only called the Par-
liament Houfe: and the Treatife called, AModss tenends Parlia=
mentums, {peaks of the Parliament as but of one Houfe only. The
Houfe, where now the Commons fit in wefbminfter, is but of late

ufe, or inflizution : for in Edw. 6. daies it was a Chappell of the gy

Colledge of Saint Steves, and had a Deane and fecular Canons
and Chorifts, who were the Kings %}i:e at his Palace at west-
minflerand at the diffolution were tran ted to the Kinys Chap=
pel at whitehall. ] a7 )

AlfoIread that meinﬁer-bnll being out of repair, Ric. 2.
caufed a large houfe to be builded betwixt the clock tower, and
the gate of the great old hall inthe mid{t of the Palace courts
the houfe was long and large, made of timber, covered with tiles,

open on both fides that all might fee, and heare what wasboth
D faid
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{aid and done : four thoufand Archers of (hefbire, which were
the Kings own Guard, attended on that Houfe, and had bonche
a-Conrt, and 6d. by the day.

Thirdly, he faith, the Commens are to chufe their Speaker, but
fff;’rzg after their cheice the King may vefufe him, the nfe is (s in
the conge d’efllier of 4 Bifbop) thas the King doth name a difereet
learned man whom the Commons elett : When the ((ommons have
chofen, the King may allow oflis excnfe,and difallow him,as Sir John
Popham was, faith hismargine.

Fourthly, he informs. us, that the firff day of the Parliament
4 Puftices affiftants, and 2 Civilians, (Mafters of the (hancery ) are
appointed receivers of Petitions Which are to ke delivered within fix
dates following : and fix of the Nobility and 2 Bijhops,cafling ro them
the Kings learned (Conncell, when need fLonld be, to be triers of the
faid Petstions, Whether they were reafonable, goodand nece[Jary to be
affered and propoundedto the Lords. He doth not fay, that any of

the Commons were either receivers, or triers of Petitions : nor
that the Petitions were to be propounded to them, but to the
Lords.

Fiftly, he teacheth us, that 4 Knight, Citizen, or Burgeffe, can-

not make a proxy, becanfe he 5 eleéted, and trufled by multitndes of
people : here a queftion may be, whether a Committee, if it be
trufted to aft any thing, be not aproxy ¢ fince he faith the High
Power of Parliament to be committed to & few, is holden to be againft
t'e dignity of Parliaments 5 andthat no (uch (ommiffion onght to be
grarted,
K Sixtly, he faith, the King cannot take notice of ary thing faid, or
done in the Honfe of Commons, but by the report of the Honfe. Surely
if the Commons fate with the Lords, and the King were prefent,
He might take notice of what was done in His prefence. And I
read in Vowel, that the old ufage was, that all the degrees of Parlia-
ment [ate rogetheryand every man that had there to [peak , did it opeu=
Iy before the King and his whole Parliament.

Inthe 35 EZiz.there was a report, that the Commons were 2-
gainft the Subfidies, which was told the Queen : whereupon,
Sir Henry Knivet 1aid, it fbonld be a thing anfwerable at the Bar for
any man ta report any thing of [becches or matters done in the Homfe,
Sir John Wolley Jiked the mution of fecreey 5 except onely the

weens,
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Bueen, from whom, he {aid, there is no reafon to kgep any thing :
And Sir Robert Cecil did allow, that the conncel of the Houfe fboul
be [ecretly kept, and nothing reperted in malam partem. Bat if the
meaning be, that they might not veport anmy thing done here to the
Queen, be was altogether againft it.

Sevently, he voucheth an enditement or information inthe Kings
Bench againft 39 of the Commons, for departing withont Licen[e from
Parl: contrary to the Kings inbibition : whereof fix [ubmitted
their fines, and Edmund Ployden pleaded, he vemained continnally
from the beginfing to the end of the Parl: Note, he did not plead
to the juri{di®ion of the Court of Kings bench, but pleaded his
conftant attendance in Parliament, which was an acknowledge-
ment, and fubmitting to the jurifdiGion of that Court : and had
been an unpardonable betraying of the Priviledges of Parliament
by fo learned a Lawyer, if his Cafe ought only to be tried in Par-
liament.

Eightly, he refolves, that the Honfe of Lords in their Henfe have
power of Fudicarure, and the Commons in their Honfo : and both
Honfes together. He brings Records to prove the power of Judi-
cature of both Houfes together, but not of either of them by it
{elf. He cites the 33 Edw. 1.for the judicature of both Honfes
together : where 2icholas de Segrave was adjudged per Prelatos,
Comites, €& Barones, ¢& alios de concilis, by the Prelats, Earlsand
Barons,& others of the Councel. Here is no mention of the judg-
ment of the Commons. OTueERs Or THE CouNCEL may
mean,the KingsPrivy Councel,or hisCouncel learned in the Laws,
which are called by their Writs to give Counfel, but {o are not the
Commons. The judgement it felf faith, N icholas de Segrave con-
fefled bis fanls in Parliament and [ubmisted him[elf to the Kings
will - thereupon the King, willing to have the advife of the Earls,
Barons, great men, and others of His Councell, enjoyned them by the
hemage, fealty, and allegiance which they owed, tht they fhonld faith-
fully connfel Him Vohat prnifsment fhorld be inflited for [uch afatl =
who all, advifing diligently, 2y, That fuch a fatt deferves loffe of Life,
and members. Thus the Lords (we fee) did but advife the King
what judsement to give agairt him that deferted the Kings
Camp to go fight a Duel in France.

- Ninthly, he faith, of later times, fec divers notable judgements 'Zr-
§ toe.
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the profectition of the Commons by the Lords : where the Commons
were profecutors they were no Judges, but (ashe tearms them)
generall Inguifitors, ot the grand Ingneft of the Kingdome. The
]t:idgcments he cites are but inKing Famses his daies, and no
elder.

Tenthly, alfo he tels us, of the fudicatrre in the Houfe of (om-
mons alone, his moft ancient precedent is but in Queen Elizaberhs
Raigne, of one Zho: Long, who gave the Major of Weftbury 10l. to
be vlelted Burgeffe.

Eleventhly, he hath a Section, entitled, Zhe Houfé of Com-
mons (to many purpofes) a diftinct Comre - and faith, iNota, the
Honfe of (Commons to many purpofes a diftintt Conrt : of thole ma-
ny purpofes he tels but one, that is, i ufes to adjonrn it felf. Com.-
miffioners that be but to examine Witnefles may adjourn them-
felves, yet are no Court.

Twelfthly, he handles the Priviledges of Parliament, where
the great wonder is, that this great Mafter of the Law ; who hath
been oft a Parliament man, could find no other, nor more Privi-

Tedges of Parliament but one, and that is, freedom from eArrefts:

which he faith holds unleflc in three cafes, Treafon, Felony, and
the Peace: And for this freedome from arrefts, he cites ancient
precedents for thofe in the Houfe of Lords, but he brings not one
precedent at all for the Commons freedom from arrefts,

T is behooful for a Free-holder to confider what power is in
I theHoufe of Peers;for although the Free-holder have no voice
in the clecion of the Lords, yet if the power of that Houfe ex-
tend to make Ordinances that bind the Free-holders, it is necef-
fary for him to enquire what and whence that poweris, and how
far it reacheth : The chief Writ of fummons to the Peers was in
thefe words,

Arolus Dei Gratia, &c.  Reverendifsimo in Chri-

0 patriG. eadem gratia Arcbz'epz'fcapo Cantnari-

enfi, totius Anglie Primati & Metropolitano :ﬁﬁ-

luntem, Quia de ddfviﬁmmto & ffenfn concilii noftrs,
_}77’0

The Free-holders grand Inqueff,

pro quibufdams arduis & urgemtibus megotiis, Nos & fba-
tum ¢ defenfionem regni noftri Anglia, ¢ ecclefie Angli-
cane concernentibus, quoddam Parliamentum noftrum a-

wdW. re. teneri ordinavimus, & ibidem vobifcum, ¢
cum caterss Prelatis, M agnatibus ¢ Proceribus dictiveg-
wi noftri Anglia colloquinm habere, & tractatnm : pobisin
fide, & dilectione quibus nobis te nemini firmiter injun-
gendo mandamus, qued confideratis dictorum negotiorums
ardnitate, ¢ periculis imminentibus | ceffante quacunque
excufatione dictis die & loco perfonalirer interfitzs, Nobif-
enm & cum cateris Pralatis, Magnatibus, ¢ Preceribus
predictis, [iper dictis negotiistractaturi, veftrumque con-
cilinm impenfuri, ¢ boc ficus Nos ¢ Honorems Noftrum ac
[alvationem vegni pradictiy ac ecclefia [anéte, expeditio-
nemque dicForum negotiorum diligitis, nullatenus omittatis
Pramenentes Decanum ¢ Capitulum ecclefie veftra Can-
tnarienfis, ac Archidiacanos, totumque Clerums veftre Dio-
cefis, quodidem Decanus & Archidiaconi in propriis per-
fonis [uis, ac dictym Capitulum per unums, idemque Clerus

er dnos Zramratafes idoneos, plenam & [ufficientem pote-
[fasem abipfis Capitule & Clero habentes, pradiitis die &
loco perﬁimliter interfint, ad cmfemimdam hiis que tunc
ibidems de Commune Concilio ipfins Regni Noftri, divina
fawente Clementia, contigerit ordinari. Tefte Merp[o apud
weft.cre.

Harles by the Grace of God, ¢re. 'To the moft Re-

‘ : verend father in Chrift W. by the fame grace
Archbifhop of Canterbury, Primat and Metro-

politan of all England, health. ‘Whereas by the Advife
and Aflent of Our Councell, for certaine difficult and
ureent bufinefles concerning Vs, the State, and Defence
ofg Our Kingdome of England, and of the Englifh
- Church:
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Church: We have ordained a certaine Parliament of
Oursto be holden at W. &c. and there to have confe.
rence,and to treat with you the Prelats, Great men, and
Peers of Our faid Kingdome. We ftraitly charge and
Command by the faith and love h)iy which you are
bound to Vs, that confidering the difficulties of the bu-
finefles aforefaid, and the immunent dangers, and fetting
afide all excufes, you be perfonally prefent at the day
and place aforefaid, with Vs and the other Prelates,
Great men, and Peers aforefaid, totrear and give your
Counfel concerning .the faid bufineffes: And this, as
youlove Vs and Our Honour, and the fafegard of the
forefaid Kingdome and Church, and the expedition of
the faid bufineffes, you muft no way omit. Forewarning
the Deane and Chapter of your Church of Canterbury,
and the Archdeacons and all the Clergy of your Dio-
cefle, that the fame Deane, and the Archdeaconin their
proper perfons, and the faid Chapter by one, and the
{2id Clergy by two fit Proctors having full and fuffici-
ent power from them the Chapter and Clergy, be per-
fonally preferit at the forefaid day and place to Confene
to thhofe things, which then, and there fhall happen by
the favour of God, tobe ordained by the Common
Councel of Our Kingdome. Witnefle Our Self at W.

The fame form of writ matatss mutandss, concluding with, you
mnft %o Way emit. Witnefle, &c. is to the temporall Barons:
But whereas the fpirituall Barons are required by the faith and
love, the temporall are required by their Allegiance or Homage.

The difference between the two Writs is, thar the Lords are to
treat and to give counfel; the Commons are to perform and con

fent to what is ordained.

By this Writ t he Lords have a deliberative or a cenfiltive power
to treat, and give counfel indifficult bufineffes : and fo likewife

have the Judges, Barens of the Exchequer, the Kings Councel, |

and
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and the Mafters of the Chancery by their Writs. But over and
befides this power the Lords do exercife a decifive or judiciall
power which is not mentioned or found in their Writ.

For the better underftanding of thefe two different powers,

‘we muft carefully note the diftinction between a Fudzeand a

Connfellor in a Monarchy : the ordinary duty, or office of a fudze
is to give judgement, and to command in the place of the King;
but the ordinary duty of a Counfellor is to advife the King what
He Himfelf (hall do, or caufe to be done: The Fxdge reprefents
the Kings Perfon in His abfence, the Connfelionr in the Kings pre=
[fence gives hisadvice : Fudges by their Commiflion or inflitution
are limited their charge and power, and in fuch things ithey may
judge, and caufe their judgements to be putin execution: But
Counfellors have no power to command their confultations to be
execnted, for that were to take away the foveraignty from their
Prince, who by his wifdome is to weigh the advife of His Coun-
cell,and at liberty to refolve according to the judgement of the
wifer part of His Councel, and not alwaies of the greater : Ina
word, regularly a Counfellor hath no power but in the Kings
prefence, and a Judge no power but out of His prefence : Thefc
two powers thus diftingnifhed have yet fuch correfpondency, and
there is fo neer affinity between the acts of judging, and counfel-
ling; thatalthough the ordinary power of the Judge is to give
judgement ; yet by their Qath they are bound in caufes extraor=
dinary, when the King pleafeth to call them, to be His Couufcl-
lors; and on the other fide, although the proper work of a
Counfellor be only to make report of his advife to his Soveraign,
yet many times for the eafe onely, and by the permiffion of the
King, Counfellours are allowed to judge, and command iz: points
wherein ordinarily they know they mind of the Prince; and
what they do is the act of the Royall power it fclf: for the
Councell is alwaies prefuppofed te be uvited to the Perfon of the
King,and therefore the Decrees of the Councell are {tiled, By the
King in His Privy Conncell.

To apply this diftinction to to the Houfe of Peers 5 we find o-
riginally they are called as Counfellors to the King, and {o have
only a deliberative power fpecified in their Writ, and therefore

the Lords doe enely then properly perform the duty for which
‘ E they

&
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they are called when they are in the Kings prefence, that He may
bave conference and treat with them : the very words of the Writ
are, #obifcums ac cum Pralatis, magnatibus & Proceribus pradictis
[nper diblis negotits traflaturs veftrumque concilinm. impenfuri, with

Us and wich the Prelats, great men and Peers to treat and giver

your councell : the word Nghi(eum implicth plainly the Kings
prefence. It is a thing in reafon moftabfurd to make the King
affent to the judgements in Parliament, and allow Him no part
in the confultation ; this were to make the King a Subje. Coun-
cell loofeth the name of comncell, and becomes a Command if it
put a neceflity upon the King to follow it: fuch imperious
Councels, make thofe that are but Counfellors in name to be
Kings in fack: and Kings themfelves to be but Subje@s. We read
ia Sic Robert Cotton, that tewards the end of the Saxons, and the firff
times of the Norman Kings, Parliaments flood in custome-grace
fixed to Eafter, #hitfontide, and Chriftmas 3 apdthar at the Kings
Court, or Palace, Parliaments [ate inthe Prefence, or Privy Cham-
ber : from whence he infers, an improbability to believe tize King
excluded His own prefence 5 and unmannerly for guefts to bar Him
their company who gave them. their entertaiment. And although
now a.daies the Parliament fit not in the Court where the Kings
houthold remains, yet flill even to this day, to {hew that Parlia-
ments are the Kings guefts, the Lord Steward of the Kings houf~
hold keeps a ftanding table to entertain the Peers during the fit=
ting of Parliameut ; and he alone, or fome from, or under him, as
the Treafurer, or Comptroller of the Kings Houthold takes the
Oaths of the Members of the Houfe of Commons the firft day of
the Parliament.

Sir Richard Scroop Steward of the Houfhold of our Soveraigne
Lord the King, by the commandement of the Lords fitting in full
Parliament in the Great Chamber, put 7. Lord Gomeniz and wil-
liam Wefton to anfwer feverally to accufations brought againft
them.

The neceffity of the Kings prefence in Parliament, appears by
the defire of Parliaments themfelves in former times, and the
practife of it Sir Robert Cotton proves by feverall precedentss
whence he concludes, zhat in the confultations of State, and deci-
fions of privase plasnts, it 35 clear from all times, the King was m;t

Bm’]'
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-anely prefent to advife, bur to Determine alfo. Whenfoever the

King is prefent, all power of judging, which is derived from His
ceafeth : The Votes of the Lords may ferve for matter of advife,
the finall judgement is onely the Kings. Indeed, of late yeares,
Queen Mary, and Queen Elizabeth by reafon of their fex, being
not fo fit for publique Affemblies, have bronght it out of ufe, by
which means it iscome to pafle that many things which were in
former times acted by Kings themfelves, have of late been left to
the judgement of the ‘Peers, who in quality of Judges extraor-
dimary are permitted for the cafe of the King, and in His abfence
to determine fiich matters as are properly brought before the
King Himfelf fitting in Perfon, attended with His grear Comncell
of Prelats and Peers. And the Ordinances that are made there, te-
ceive their eftablifhment either from the Kings prefence in Par-
liament,where His Chair of State is conftantly placed ; or at leaft
from the confirmation of Him, who in all Courts, and in all cau-
fesis fupream Judge. All judgement is by, or under Him, it can-
not be without, much leffe againft his approbation. 7he King only

and none bur He, if He were abley fhould jndge all canfes, faith Bra- Braom,

&lon, that ancient Chief Juftice in Hex. 3. trme.

An ancient precedent I meet with cited by Mafker Selden, of a Seider

jndiciall proceeding in a criminall caufe of the Barons before the
Conqueft, wherein I obferve the Kings will was, that the Lords
thould be Judges, in the Caufe wherein Him/elf was a party, and
He ratified their proceedings: The cafe was thus, Earl Godwin
having had a triall before the Lords under King Hardicannte,
touching the Death of A/fred ( Son to King Ethelbert, and Bro-
ther to him who was afterward Edward the Confeffor ) had fled
out of England, and upon his return, with hope of Edward the
Confeffors favour, he folicited the Lords to intercede for him
with the King ; who ( confulting together ) brought Godwin with
them before the King to obtain His grace and favour : But the
King prefently as foon as he beheld him, faid, Zhou traytor God-
win, I do appeal thee of the Death of my Brother Alfred, whom thon
haft moft trayteronfly flane ; Then Godwin excufing it, anfwered,

. My Lord the King, may it pleafe your Grace, 1 neither betrayed nor

killed your Brother, whereof I put my [elf upon the judgement of Your
Conrt : Then the King faid, Yon noble Lovds, Earls, and Barons

of ~
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of the Landy swho are my Liege men now gathered here together, and
kave heard My appeal, and Godwins Anfseer, I W1LL that in
this appeal berween Us, ye decree right judgement, and dee true Fre
fice : The Earls and Baronstreating of this among themfelves

were of differing judgements, fome faid that Gowin was never
bound o the King either by homage, fervice, or fealty, and ther-
fore could not be His r7aytor, and that he had not {lain e4/fred
with his own hands : others faid, that neither Earle nor Baron

nor any other Subject of the King could wage his war by law a
gainft the King in his appeal ; but muft wholly put himfeIfinto
the Kings mercy,and offer competent amends. Then Leofric (or-
il of (hefter, a good man before God and the world, faid

Earle Godwin next to the King, is a man of the beft Parentage of
all England, and he cannot deny but that by his counfel ‘é‘@w
the Kings Brother was {lain, therefore for my pare T confider,that
He and hs Son, and all we twelve Earls who are his friends and hinf~
meeny do go humlly before the King, laden with (6 much gold and
Silver as each of 15 can carry in onr armes, offering Him That for hrs
offence, and lumbly praying for pardon, And He will pardon the Earl,

and taking bis Homage and fealty, will reflore bim all bis lands. All
they in this form lading themfelves with treafure, and coming to
the King did thew the manner and order of their confideration

to which The King ot willing to contradict, did vatifie all that the /
hadjudged. i

23 Hen. 2.In Lent there was an Affembly of all the fpiritualk
and temporall Barons at #eftminfler, for the determination of
that great contention between e 4%01/o King of Caffile, and San-
¢ho King of N avarre, touching divers Caltles, and” Territories in
Spaine, which was by compromife fubmitted to the judgement
of the King of England. And the King confislting with His t'Bi [hops,.
Earls, and Barons, determined it ( ashe faith ) Himfelf in the firft
perfon in the exemplification of the judgement.

2 Of King 7ohu alfo, that great controverfie touching the Ba-
rony that william of Moubray claimed againft #illiam of Stutvil
which had depended from the time of K. Hex. 2. was ended b3;
the Councell of the Kingdome, and will of the King : Concilioregni
& voluntare Regis. 1

The Lords in Parliament adjudge william de weston to death
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for furrendring Barwick Caftle,but for that Our Lovd the King was
not informed of the manner of the judgement, The Conitable
of the TowerAL L EN Bux A L L was commanded fafely to keep the
faid Wlliam wtill be hath other commandement from Osur Lord the
King, 4Ric. 2.

o
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Alfo the Lords adjudged 7ohn Lord of Goment for furrendring Selden.

the Towns, and Caftles of 4rdce : and for that he was a Gentle-
man, and Bannaret, and had ferved the late King, he fboxld be be-
beaded, andfor that onr Lord the King was not informed of the nan-
ner of the judgment, the execution thereof fhall be refpited untill onr
Lord the King fball be informed. Ttis commanded to the (onftable
of the Tower [afely to keep the faid John untill he hath other comman=
dement from Onr Lovrd the King.

In the cafe of Hen: Spencer Bithop of NorWich, 7 Ric. 2. who

was accufed for complying with the Frexchk, and other failings ;
the Bithop complained,what was done againft him, did not paife
by the affent and knowledge of the Peers ; whereupon it was faid
in Parliament, that The cognifance and puniflment of his offence did,
of common right and ancient cuffome of the Realme of England,
Jolely and Yholy belong to Onr Lord the King 5 and no other : Le
cognifance ¢ puniffement de commune droit ¢3 anntienne cuftome de
Royalme de Engleterre,feul et per tons apperteine an Roy noffre Seig=
nienr ¢ a nul antre.

In the cafe of the Lord de L2 7are, the judgement of the Lords
was, that he [bonld bave place nexr after the Lord Willongbe of
Erisbe, by confent of all, except the Lord s7indfor : and the Lord
Keeper Was required to acquaint Her Majefty with the determina-
tion of the Peers, andte know Her pleafure concerning the [ame.

The inference from thefe precedents is, that the decifive or ju-
diziall power exercifed in the Chamber of Peers is meerly deriva-
tive, and fisbfervient to the Supream power, which recidesin the
King: and is grounded folely upon his grace and favour: for
howfoever the Honfe of Commons do atledge their power to be
founded on the Principles of Nature, in that they are the re-
prefentative Body of the Kingdom (as they fay) and fo being the
whole, may take care, and have power by Nature to preferve
themfelves : yet the Houfe of Peers doe not, nor cannot make

any fuch the leaft pretence, fince there is no reafon in Nature why
- amongtt
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amongft a company of men who are all equall, fome few fhould
be picked out to be exalted above their fellows, and have power
to govern thofe who by Nature are their companions. The diffe-
rence between a Peer and a Commoner is not by matmre, bt by the
grace of the Prince : who creates honours, and makes thofe ho-
nours to be hereditary (whereas he might have given them for
life onely, or during pleafire, or good behaviour ) and alfo an-
nexeth to thofe Honours the power of having Votes in Parlia-
ment as hereditary Counfellours, furnithed with ampler privi-
ledges then the Commons : All thefe graces conferred upon the
Peers, are fo far from being derived from the law of Nature, that
they are contradictory and deftructive of that naturall equality
and freedome of mankind which many conceive to be the foun-
dation of the Priviledges and Libertics of the Houfe of Com-
mons : there is fo ftrong an oppofition between the liberties of
grace, and natare, that 1t had never been poffible for the two
Houfes of Parliament to have {tood together without mortall
enmity, and eternal jarring, had they been raifed upon fuch oppo-
fice foundations s Bue the truth is, the Liberties and Priviledges
of both Houfes have but one, and the felffame foundation, which

isnothing elfe but the meer and fole grace of Kings.
Thus much may ferve to thew the nature and originall of the
deliberative and deciffve power of the Peers of the Kingdome,

The matter about which the deliberative power is converfant,
is generally the confulting, and advifing upon any urgent bufinefs
which concerns the King, or defence of the Kingdom : and more
efpecially fometimes in preparing new Laws ; and this power is
grounded upon the Writ.

The decifive power is exercifed in giving judgement in fome
difficult cafes ; but for this power of the Peers I find no warrant
i their Writ,

Whereas the Parliament is ftiled the fupream Court, it muft be
underftood properly of the King fitting in the Houfe of Peers in
Perfon ; and but improperly of the Lords without him : Every
fupream Court muft have the fupream power, and the fupream
power is alwaies arbitrary ; for that is arbitrary which hath no
fuperionr on earth to controllit. The laft appeal in all govern-

ment
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ment muft ftill be to an arbitrary power, or elfe appeals will be i1
snfinitnms, never atanend. The Jegiflarsve power isan arbitrary
power, for they are zermini convertibiles.

The main queftion in thefe our daiesis, #here this power Le-
giflative remains ? or is placed ; upon conference of the Writs of
fummons for both Houfes, with the Bodies and titles of our an-
cient Acts of Parliament, we {hal find the power of making Laws
refts folely in the King. Some affirm that a part of the legiflative
power isin either of the Houfes ; but befides invincible reafon
from the nature of Monarchy it felf, which muft have the fu-
pream power Alone ; the conftant ancient declaration of this
Kingdom is againftit. Forhowfoever of later years in the titles
and bodies of our A¢ts of Parliament it be not fo particularly ex-
prefled who is the Authour and maker of our Laws, yet in almoft
all our elder Statutes it is precifely exprefled that they are made
by the King Himfelf: The generall words ufed of later times,
that Laws are made by aunthority of Parliament, are particularly
cxplained in former Statutes, to mean, That the King ordains, the
Lords advife, the Consmons confent,as by comparing the Writs with
the Statutes that expound the Writs, will evidently appear.

Magna ((hartabegins thus, Henry by the grace of God, Know ye
that WE OF Our MEER AND FREE Wr1L HAVE GIvVEN
THESELIBERTIES.

* Inthe felf-fame Rile runs (harta de forefta, and tels us the Au-
thor of it.

The Statute de Scaccario,41 Hen.3. begins in thefe words, The
KinG CoMMANDETH that all Baylifs, Sherifs, and other O ffi-
cers, &c. And concerning the Juftices of Cheffer, the King
WiriLeTH ¢de. and again,He ComMAND ETH the Treafirer
and Barons of the Exchequer upon their Allegiance.

The Stat.of Marliborongh, 52 Hen. 3. gocth thus, TrE K1NG.
Hata MADE thefe ~AfEs, Ordinances, and Statutes which HE
Wi1LLETH te be obferved of all His Subjects, high, and low.

3 Edw.1. the Title of this Statute is, T hefe are the AcTs OF
King EDwARD, and afterit follows, 7he Kinc HaTn
OrpainNep Tuesk Acts; and in the fifft Chapter, The
King ForBippETH AND CoMmMANDETH that sese doe
bart, damage or grievance te any religions man, or perﬁr& zf tlla:

RYCHT.
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Church: and in the 13 Chap. 7he K1NG PROHIBITETH that
wene doe ravifh or take away by force, any Muid within age.

€ Edw. 1. it is faid, Owr Soveraigne Lordthe King hath efta=
blifbed thefe Alks, commanding they be obferved within thic Realm :
and in the 14 Chap.the words are, The King of His fpeciall grace
graptethy that the Citizens of London fhall recover in an affife da-
mage With the land,

The Star. of weft. 2. faith, Our Lorp Tux Kinc Hatn
ORDAINED, that the Will of the giver be obférved : and in the
3. Chap. Our Lor D THE KiNG HATH ORDAINED that 4
woman after the Death of her Hufband [hall vecover by a Writ of
LEntrie. =

The Stat. of D0 warramo faith, Our Lorp Tee K1NG 4t
His Parliament of His (beciall grace,and for affetion which be beareth
to His Prelats, Earls, and Baronsyand others, Hath granted that they
that have liberties by Prefcription fhall enjoy them,

Inthe Star. de finibus Levatis, the Kings words are, WE inten=
ding to provide remedy in our Parliament have ordained, G-c.

28 Edw.1.c.5. THE K1NG W1Ls that the (hancellory, and the
fuftices of the Bench [ball follow Hims, [0 that He may have at all
times [ome neer unto Fim that be learned in the Laws: and in
Chap.24. the words are,Our Lor » THE K1 N G after full confe«
vence and debate had with His Earls, Barons,N obles, and other Great
men by their Whole confent, HATH ORDAINE D, .

The Stat. de Tallagio (if any fuch Statute there be) fpeaks in
the Kings Petfon, No Officer of Our's : No tallage fhall be taken
byUs;WE Wirr ANDp GRANT.

1 -Edw. 2. begins thus, Our Lor p THE Kinc WILLETH
Axp COMMANDETH, :

The Stat. of 9. the fame King, faith, Our Lorp Tue KiNg
by the affent of the Prelats, Earls, and other great Stares HATH
ORDAINED.

10 Edw. 2. It #s provided by our Lord the King and His fu
stices.

The Stat. of Carlile faith, We Have SExT Qur Com-
MAND i Writing firmly to be obferved.

1 Edw. 3. begins thus, King EAw.3. at His Parliament at the re=
gueft of the Commonalty by iheir Petition before Him,and His C'amx}

cel
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cell in Parliament, Hath granted, e#¢c. and in the 5 Chap. Tue
KiNG WILLETH that no man be charged to arm bimfelf other-
wife then he was wont. i

5 EdW. 3. Onr Lord the King, at the requeft of his people, hath
effablifbed thefe things whichHE W1Ls ToBe Kepr.

9 Of the fame Ky there is this Title, Our Lord the King by
e Affent e and by the Advife of His ((ouncell being there, Hath
vrdained, c7c.

Inhis 1o year, it is faid, Becanfe Our Lorp K1NG EDw. 3.
hath received by the comsplaint of the Prelats, Earls, Barons, alfo at
the [heWing of the Knights of the Shires, and His Commons by their
Petition put in His Parliament, cic. HATH ORDAINED by the
affent ce. at the vequef? of the [aid Knights and Commons, ce.

The fame year in another Parliament you may find, thefe be the
Articles accorded by the Lord Our King with the affent, ¢c. at the
requeft of the Knights of the Shires and the ((ommons by their Petitie
on put in the (aid Parliament.

In the year-book 22 Edw. 3. 3 pl 25.Ttisfaid, Tue Kinc
Maxes Tus Laws by the affent of the Peers and Commons, and
wot the Peers and ((ommons.

The Star. of 1 Ric. 2. hath this beginning, RICHARD the 2. by
the affent of the Prelats, Dukes, Earls, and Barons, and at the in-
Jrance and fpeciall requeft of the Commons, OR D A1NE D,

There being a Star. made 5 Ric. 2. c. 5. againlt Lollards, in the
next year the Commons petition Him, Supplient les Comons que
comse un eftatut fuit fait, cc. The (ommons befeech that whereas a
Jatute was made in the laft Parliament, &c. which was never af-
[ented to, nor granted by the Commonsy but that which was done
therein was done Without their affent. In this Petition the Com-
mons acknowledg it a Statute,and fo callit, though they affented
not to it.

17 Ric. 24 w4 44. The Commons defive thar feme purfuing to
make a Law, which they conceive burtfull to the Common-wealth ;
That His Majefty will not paffe it.

As for the Parliaments in Hex. 4. Hen. 5. Hen. 6. Edw.4.and
Ric. 3. Raigns, the moft of them doc all agree in this one Title,
Our LorD Tut K1NG by the atvife andaffent of His Lordsnd
at the [peciall inflance and requeft of the Commons, BATH OR~

F DAINED.
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pAINED. The precedents in this point are fo numerous that it
were endlelle to cite them.

The Statztes in Hen7. daies do for the moft part agree both in
the Titles and Bodies. of the A&s in thefe words, 61111 Lorp
ToE KING by the affent of the Lords [piritnall and temporall, and
the Commons in Parliament affembled, And by the ztmf:a;ri{y of the
Jfime HATHORDAINED. '

Unto this Kings time we find the Commons very often petitio-
wing, but not petitioned unte. The firlt Petition made to the Com-
mons that I meet with among the Statutes, is but in the middle
of this King He. 7. raign, which was fo well approved, that the
Petition it {elf is turned into a Statute: It begins thu)s, Tothe
Ricut Worsu1r FuL CoMmMmoNSs i this prefent Parl: affems-
bled: Sheweth to yonr difereet wifdoms, the Wardens of the F ellow/bip
_of the craft of Upholfters within London,eic. This Petitic;n, though
it be directed to the Commons in the Title ; yet the prayer of the
Petition 1s turned to the King, and not to the Commons ; forit
concludes,therefore it may pleafe the Kings Highnefs by the advife of
the Lords (pirituall and temperal,and His (omous in Parliament,cic..

Next for the Statutes of Hen.8 they do molt part agree both in
their Titles, and the bodies of the A@s with thofe of his Father
Xing Hen 7.

Laftly,in the Statutes of Edw.6. Q. Mary,Q.E l;'méeth,K.?xme:
and of our Soveraign Lord the Kiug that now is, there is no men.

tion made in their titles of any Affent of Lords and Commons
5

or of any ordaining by the King, but only in generall tearms it is
faid, Aéts made in Parliament : or thus, At the Parliament were e-
nalted: yet in the bodies of many of the A&s of thefe laft Princes
there is fometimes mention made of confent of Lords ¢ Comons in
thefe or the like words, 7t # enatted b by the King, with the ﬂffm’t of
the Lords and (Commons ; Except onely in the Statutes of our
Lord K. (harles, wherein there is no mention that I can find of
any confent of the Lords and Commorts ; or ordaining by the
King : But the words are, Be it enatted by Authrity a?‘ Parliu-
ment : ot elfe, Be it enafledby the King, the Lords [pivirpall and
semporall, and Comons 5 as if they were all fellow Commiffioners.
Thus it appears, that even till the time of K. Edw.6. who lived
but in our Fathers daies, it was punctually exprefied in every
Kings
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Kings Laws that the Statutes and Ordinances were made by the
King. And withall sve may fee by what degrees the fiiles, and
titles of As of Parl: have bin varied, and to whofe difadvantage.
The higher we look, the more abfolute we find the power of
Kingsin ordaining Laws: nor do we meet with at firlt fo much
as the affent or advife of the Lords mentioned. Nay, if we caft
our eye upon many Statutes of thofe that be of moft antiquity,
they will appear as if they were no Laws at all ; bur as if they had
been made only to teach us, that the punifhments of many offen-
ces were left to the meer pleafure of Kings. The pusitive part of
the Law, which gives all the vigor and binding power to the Law,
we find committed by the Statutes to the Kings meer will and
pleafure, as if there were no law at all. I will offera few prece-
dents to the point:

3 &dw., 1. c. 9. faith, that Sherifs, Coroners, and Baylifs, for con-
cealing of Felouses, fhall make grievous FINES AT THE Kings
PLEASURE.

Chap. 13. ordains that [uch as be found culpable of ravifhing of
women, hall FINE AT THF KINGs PLEASURE.

Chap. 15. faith, the penalty for detaining a Prifoncr that 15 mair-
pernablesaFINE AT THE KINGS PLEASUR ¥, or a grievors
amercement to the King, and be that [ball take veward for delive-
vance of [ich, foall be at the GREAT MER C Y OrF Tur KING.

Offendors in Parks or Ponds, [ball make FINES AT THE C4. 20.
KiNGs PLEASURE.

Committers of Champerty, asd extortioncrs, are 1o be Puni-
suED AT THE KINGS PLEASURE.

Purveiors not paying for what they take, foall be GRIEVOUSLY Ca.31.
PunisueED AT TuE KINGS PLEASURE.

The Kine SuaL Pan1su GR1EvVous LY the Sheriffe, and €4 33
i that doth maintain quarrels.

The King foall grant attaint in Plea of land where it fball feemto e
bim neceffary. .

7 Edw. 1. {aith, Whereas of late before certan perfons deputed to
treat upon debates betWeen Us and certain Great men, 1 was accor-
ded that in our next Parliament provifion fball be made by Us, and
the common affent of the Prelats, Earls, and Barons, that iz all Par-
liaments for ever, every man fball come withent force, and armonr.

Cap. 25.
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Andnow in our next Parlsament the Prelats, Earls, Barons, and
(ommonalcy bave [aid, that roUs IT BELONGETH THROUGH
Our BRovari SicNorY, StTRAITLY To DrrenD
ForcE OF ARMOUR AT ALL TiMEs, WHEN ITSHALL
PLreasE Us, AND ToPun1isu THEM WHICcH SuAaL Do
OTHERWISE, AND HEREuUNTO THEY ArE Bounp To
Aip Us THEIR SOVERAIGN LorD AT ALL SEASONS
Weaen NEED SHAL BE.

13 Edw.1. Takers away of N gns from religions Houfes, FINE D
AT THEKINGS WrIL,

1f by defanlt of the Lord that voill not avoidthe Dike,UnderWoods,
and bufbes in high-waies, murder be done, the Lord fhall make P1wx
AT THEKINGS PLEASUR E.

28 Edy. 1. If aGold-[mith be attanted for not affaying, rouch-
sng, and workjng Ve[lels of GolJ, he fhall be Pun1suED by RAN-
somME AT THE Kines PLEASURE,

2 Hen. 4. T'he Commons defire they may have Anfiver of their Pea
titions before the gift of any Subfidy 5 o which the King anfWers, He
wosld confer with the Lerds, and dowhat fhould be beft accord ing to
their advife, and the laft day of Parliament He gave this an[Wer, that
TrATMANRER OF DoinG Hap Not BEen SEEN,Nor
UsEp INNeTiMe OrF His PROGENITORS OR PREDE-
CE SSORS, that they flonkd have any anfwer of their Petitions, or
knowledge of it before they have fbewed, and [inifbed all their other
bufine(le of Parliament, be it of any grant, bufine(Je, or otherWife, and
therefere the Kin ¢ WourLp NoT IN ANY Wa1Es CHANGE
Tue Goop Customs AND UsAGESMADE AND UseEp O
AncieEnT TiMEs. '

5 Hen.4.c.6. Whereas one Savage did beat, and maime one Rich-
ard Chedder Efguire, meniall Servant to Tho: Brook K. might of
the Shire for Somerfet-[bire, the Statute faith, S avage fhall make
Fine AND RansomE AT Tue KiNGsPLEASORE.

8 Hen. 4.itis fid, POTEST AS PRINCIPIS NON £ST
INCLUSA LEGIBUS, the power of the Prince is not included in
the Laws.,

13 Hen, 4.n0. 20. we read of a reflitution in bloud, and Lands
of William Lafenby, by the King by the affent of the Lords [piritnall,
and Commaons 3 omitting the Lords temporall, :

2 Hen.s.
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2 Hew. 5.1n a Law made, thereis a claufe, that it 4 the K ings’

regalty to grant or deny fuch of their Petitions as pleafeth Him-
elf.

4 6 Heni6. ¢.6. An Ordinance was male for to endure As Long

AsiT SHALPLEASE TuE KiNg.

11 Hen.7.c.1. hath this Law, The King onr foveraign Lord, cal-
ling te His remembrance the duty of Allegiance of His Subjeéls of this
His Realm, and that by veafon of the fame they are bound to [érve
their Prince and [svermgn Lord for the time being in His wars, for
the defence of Him, and the Land, againft every rebellion, power, and
might reared againft Him, andwith Him to enter and abide in [er-
vice in bataile if cafe [o require 5 and that for the fame [ervice, what
fortune ever fall by chance in the fame Battaile againf? the mind and
will of the Prince (as in this land (ometimes paffed hath been [een)
that it 15 not reafonable, but againft all laws, reafon, and good confei-
ence, that the [aid Subjells, gong with their [overaign Lerdin wars,
attending npon Him in Hus Perfon, or being in other places by His
commandement within the land, or withont, any thing bonld lofe er
forfeit for doing their true duty and fervice of Allegiance, It be there
fore enatled, that no perfon that [ball attend npon the King, and dee
Him trne fervice fboall be attaintedtherefore of Treafon, or any ether
offence by Att of Parliament, or otherwife.

Alfo the 18. Chap. of the fame year faith, #where every Sub-
ject by the duty of bis Allegiance # bounden to ferve and affift his
Prince and [overaign Lovd at all (¢afons when need foall require, and
bonrd to give astendance wpon His Royall Perfon, to defend the [ame
When He fhall fortune to goin Per[on in War for defence of the Realm,,
or againft His rebels and enemies, for the [ubdsuing and reprefing of
them, and their malitions parpofe.

(hriftopher Wray Serjeant at Law, chofen Speaker, 13. &z,
in his Speech to Her Majefty, faid, that for the orderly govern-
ment of the Common-wealth, three things were neceffary -

1. Religion.
2. Authority.
3. Law,
By the firft, We are taught not only onr duty to God, but tookeythe
Laueeny and that not onely in temporall but in [piritnally in which Her-
power 35 abfolute,
F3 Mr, Grivel

N
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Mr. Grivel in the 35. Eliz. faid in Parliament, he Wifbed wot the
making of many Laws 5 [ince the more We make, the lefle liberty we
have or [elves 3 Her Majelly not being bound by them.

For further proof that the Legiflative power is proper to the
King, we may take notice that in ancient time, as Sir &dw. (Toke
Taith, Al AGs of Purliament were in form of Petitions : if the Peti-
tions were from the Commons, and the Anfwer of them the
Kings, it is cafic thereby to judge who made the A& of Parlia-
ment : Alfo Sir $o.Glawvil affirms,that in former times the‘courfe
of petitioning the King was this, The Lords and Speaker either by
words or writing, preferr’d their Petition to the Kfng 5 this then Was
called the Bill of the Commans, Which being received by the King,
part He received, and part He put ont, part He ratified, for as it
came from Him, iz was drawn into a Law. il

Alfo it appears that provifians, Ordinances, and Proclamations
made heretofore out of Parliament have been alwaies acknow=
ledged for Laws, and Statutes : We have amongft the printed

Chanc, Egerton Statutes, one called the Starute of Ircland, dated at weftminfter,

9 Feb. 14 Hen. 3. which is nothing but @ Letter of the King to Ge-
rard fon of Maurice Jufticer of Treland. e

The explanations of the Statute of Gloucelter made by the King
and His Jaftices only, Were received alwaies for Statutes, and are
ftill printed with them.

Alfo the Statute made for the correction of the 12. Chap. of
the Statute of Gloxceffer, was figned under the Great Seale, and
fent to the Juftices of the Bench after -the manner of a Writ pa-
tent, with a certain Writ clofed, dated by the Kings hand at
Weftminfter, 2 Maiis 9 Edw. 1. requiring that they Jhould dve and
execute all and every thing contained in it, thongh the fame doe not
accord with the Stat. of Gloucelter in all things.

The prowvifions of Merton made by the King atan Aflembly of
Prelats, and the greater part of the Eurds and Barons for the Co-
ronation of the King, and His Queen Elinor, arein _tl'fe form ofa
Proclamation, and begin provifumms eff in Curia domini Regis apud
Merto-. iy

19 Hen. 3.2 provifion was made, de a/fif sltima prafentationss,
which was continued and alfowed for a Law untill the Szaz. of
weft. 2. which provides the contrary in exprefic words. 5
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Inthe old Statutes it s hard to diftinguith what Laws were
made by Kings i» Parliament, and what oz of Parliament : when
Kings called Peers only to Parliament, and of thofe how many,
or whom they pleafed, (as it appears anciently they did ) it was
no eafie matter to put a difference between a Courcel table, and
a Parliament : or between a Proclamation, and a Statute : Yetit
is moft evident that in old times there was a difliaction between
the Kings [peciall or Privy Cenncell, and His Common Conncell of
the Kingdome : and His fpeciall Conncell’did fit with the Peers
11;1 Parliament, and were of great and extraordinary authority
there.

Inthe Stat. of weft. 1. it is {aid, thefe are the Afls of K. Edw. 1.
made at His firft Parliament by His CouN CE L, and by the affent
of Bifbops, Abbots, Priors, Earls, Barens, and all the ((ommonally of
the Realm. -

The Stat. of Afton Burnell hath thele words, 7he K1n G For'
Himserr, AND By HisCouncir, HATH ORDAINED:
AND ESTABLISHED.

In articulis fuper Chartas, When the Great Charter was confir-
med at the requeft of the Prelats, Earls, and Barons, are found:
thefe two provifions,

1. Nevertheleffethe Kine Anp His Couxce L doe mot in=
tend by veafon of this Statute to diminilh the Kings right.

2. Notwithftanding all the(e things before mentioned, or any pare
of them, oth the King and His ((onncell, and all they that YWere pre-
[ent, Will and intend that the right and Prerogative of His Crown
Joall be [aved to Him in all things.

The Srat. of Efcheators hath this title, 4¢ the Parliament of onr
foveraign Lord the King, By His Conncell'it was agreed, and alfo
by the King Himfelf commanded.

1 Edw. 3. where Magna Charta was confirmed, this preamble
is found, Az the requeft of the Commenalty by their Petition made
before the Kin 6 AND His CouNcCE L in Parliament, by the af-
Jent of the Prelats, Earls, and Barons, ¢c,

The Srar. made at York, 9 Edw. 3. gocth thus, 77heress the
Knights, (itizens, and Burgeffes defired Osur foveraign Lord the
King in Hzs Parliament by their Petition, ¢5c. Onr foveraign Lord
the King defiving the profit of His people, By the affent of His Pre-

lats,.
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Lats, Earls, Barons, and other Nobles of His Realms, and by the ad.
vife of Hr's Coun C & L being there, Hath ordained.

25 Edw. 3. Inthe Stat, of Purveyors, where the King, at the
requelt of the Lords and Commons, made a Declaration what offences
Jeonld be adjudged Treafon : Tt is there forther faid, if per-cafe any
man ride drmed with Men of Avimes againft any other to flay him, or
70b bims, It 1s wot the Minp OF THE King, Or Or His

. CouNCE L ¢ that iz fuch cafes it fball be adjudged Treafon. By this
Star.it appears, that even in the cafe of T7eafon, which isthe
Kings own caufe, as whereas a man doth compaffe, or imagine the
Deatlyof Onr Lord the King, or a mandoe Wage War againft Onr
Lord the King in His Realm, or be adherent to the Kings enemies in
His Realm, giving to them aid er comfort in the Realws, or elfwhere ;
inall thefe cafesit is the Kings declaration onely that makes it to
be Treafon : and though it be faid that diffcalt points of Treafon
[hall be brounght and fbewed to the K ing, and His Parliament, yet it
is {aid, it # the mind of the King and His Councell, that determins
what fhall beladjudged Treafon, and what Felony, or trefpaffe.

27 Edw. 3. The Commons prefenting a Petition to the King

which the Kings (onncell did miflike, were content thereupon to
amend and explain their Petition : the Petition hath thefe words,
To their moft redonbted Soveraign Lovd the King, Praying, Your
[7id Commons, that whereas they have prayed hims to be difcharged
of all manner of Articles of the Eyre, Ge. which Petition [cemeth to
His Conrcell to be prejuditiall unto Him, and in Difinkerifon of b
Crownifit Veere fo generally granted.  His faid Commons not Willing
#or defiring to demand things of Him, or of His Crown perpetually,
as of §fcheats, Gc. But of trefpaffes, mi|prifions, negligenees, igno-
rances, 5. :

And as in Parliaments the Kings Councel were of fuperemi-

nent power, {o out of Parliament Kings made great ufe of them.,
King Edw. r. finding that Bogoe de Clare was difcharged of an
accufation brought againft him in Parliament, commanded him

neverthelefle to appear before Him and His Comncel, ad facien-

. dum recipiendnm guod per Regem @r}v- t’_}-bff:'f (oncilinm fuerit faci-
enduim, and fo proceeded to the examination of the whole caufe,
8 Edw.1.

&dw. 3. In the Star-chamber ( which was the ancient Councel-
table
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table at weftminfter) upon the complaint of Eliz. Audley, com-
manded Fames ~Audley to appear before Him and His Conncell,
and determined a controverfie between them touching land con-
tained in her Jointure, Rot.clanf.de An.41.Edw.3.

Hen.s. in a fute before Him and His Conncell, For the titles of
the Mannors of Serre and Saint Lanrence in the Ile of Thenet in
Kent, took order for the fequeltring the profits till the right were
tried.

Hen. 6. commanded the Juftices of the Bench to (tay the at-
raignment of one #erzey in London till they had other command-
ment froms Hims and His Councell, 34 Hen, 6. vot.37. in banco.

Edhw. 4. and His Councell in the Star-chamber heard the caufe
of the Mafter and poor Brethren of Saint Zeonards in Yorke, com-
phaining that Sir Hugh Haftings,and others,withdrew from them
a great part of their living, which confifted chiefly upon the ha-
ving of a thrave ‘of corn of every plow-land within the Counties
of Yorke, weftmorland, (umberland, and Lancafbire, Rot. pat. de
an.8. Edw.4. part.3.memb,14. :

- Hen. 7. and His (Conncel inthe Star-chamber, decreed, that
Margery and  Florence Becke {hould fue no further in their
caufe againft Alice Radley Widow, for lands in wolwich and
Plumftedin Kent, for as much as the matter had been heard firft
before the Conncel of EdW. 4. after that before the precedent of
the Requelts of that King Hen.7. and then laftly before the Con-
cel of the faid King, 1 Hen.7.

In the time of Hen. 3. anorder ot provifior was made by the
Kings Conncel, and it was pleaded at the Common Law in Bar to
2 Writ of Dower ; the Plaintifs Atturney could not deny ir, and
thereupon the judgment was, #dee fine die. It feems in thofe daies
an Order of the Kings Councel, was either parcell of the Com-
mon Law, or above it.

Alfo we may find, the Judges have had regard that before they
would refolve or give Judgementin new cafes, they confulted
with the Kings Privy Councel. !

In the cafe of Adum Brabfon who was affaulted by R. 7. in the
prefence of the Jultices of Affife at 77¢ffminffer.the Judgeswould
have the advice of the Kings (onncel s for inalike cafe becaufe

R, C. did ftrike a Juror at Wqﬁmgﬂer which pafied againft onehgf
is

--=-'-
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his friends, It was adjudged by all the Councel that hisri ght band
fronld be cat off, and his lands and goeds forfeited to the King.

Greenand Thorp were fent by the Judges to the Kings Councel,
to demand of them whether by the Stat.of 14 £4W.3.16.2 word
may be amended in a Writ and it was anfwered that a word may
be well amended, although the Sear. {peaks bur of a Letter or
Syllable.

In the cafe of Sit Tho: Ogthred, who brought a formedon againft
a poor man and his wife ; they came and yeilded to the deman-
dant, which fecmed fulpitious to the Court ; whereupon Judge«
ment was {taid, and Zhorp faid that in the like cafe of Gyles Blac-
ket it was fpoken of in Parliament, and we were commanded
that when any like thould come we fhould not go to judgment
without good advice ; therefore the Judges conclulion was, Sxes
as counfeil & comment ils voilent gue mous devomus faire, nons vos
lums faire ¢ antrement nient en ceff cafe, fue to the Councel,
and as they will have vs to do, we will do ; and otherwife not in
this cafe, 39 £4W.3,

Thus we fee the Judges themfelves were guided by the Kings
(onncel, and yet the opmions of Judges have guided the Lords in
Parliament in point of Law.

All the Tudges of the Realm, Barons of Exchequer of the
Quoif ; the Kings learned Councel, and the Civilians, Mafters of
Chancery, are called Temporall Affiftants by Sir Edw. (oke, and
though he deny the voices in Parliament, yet he confeffeth, that
by their Writ they have power both to zrear, andto give Counfel.
X cannot find that the Lords have any other power by their
Writ : the words of the Lords Writ are, Tz yow be prefent With
Us the Prelats, Greas men, and Peers, to treat and give your Conne
fel - The words of the Tudges Writ are, that you be prefent with
Us, andothers of the Conncel (and fometimes with Ts onely ) ro
treat and give your Counfel.

The Iudges uftally joyned in Committees with the Lords in
all Parliaments, even in Q. £/iz. Raign, untill Her 39 year ; and
then upon the 7. of November, the Tudges were appointed to at-
tend the Lords. And whereas the Tudges have liberty in the upper
Houfe it felf, upon leave given them by the L. Keeper, to cover
themfclves, now at Commiuttees they fit alwaies uncovered,

A ' e The
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The power of Judges in Parliament is beft underftood, if we
confider how the juditiall power of Peers hath been exercifed in
matter of judicature: we may find it hath been the practice,
that though the Lords in the Kings abfence give judgement in
point of Law, yet they are to be directed and regulated by the
Kings Judges, who are beft able to give direcion in the diffi-
cult points of the Law ; which ordinarily are unknown to the
Lords. And thercfore, if any errour be committed in the Kings
bench, which is the higheft ordinary Court of CommonLaw in
the kingdome, that Errour mult be redreffed in Parliament. And

the manner is, faich the Lord Chancellour Egerton, if a writ of Egertan.

Erronr be [ued in Parl. npen a fndgement given by the Fudges in
the Kings benohy the Lords of the higher Honfe alone (withont the
Commons ) are te examine the Ervours. The Lords are to proceed
according te the Lav, and for their Fudgements therein they are to be
informed by the advice and connfel of the Fudges, who are to inform
them what the Law s, and to diret them in their Judgement ; for
the Lords are not to follew their own diferetion or opinion other-
Wife.

fz% Hex.6.the Commons made fute bt #.de Iz Poole D.of Suf-
folke, fronld be committed to prifon for many Treafons, and other
crimes 3 the Lords of the kigher Honfe were donbtful what anfwer to
give: the opinion of the fudges was demanded, their opinion was,
that be enght not to be committed, for that the Comons did not charge
bim with any particular offence, but with generall veports and flan-
ders : thisopinion was allowed.

31 Hen. 6. A Parliament being prorogued, in the vacation the
Speaker of the Honfé of Commons was condemned in a thoufand
pounds damages in an action of Trefpas, and committed to Pri-
{on in execution for the fame : when the Parliament was re-af-
fembled, the Commons made fute to the King, and Lords,to have
their Speaker delivered. The Lords demanded the opinion of

‘the Judges, whether he might be delivered out of Prifon by

priviledge of Parliament ; upon the Judges anfwer it was con-
cluded, that the Speaker fhould remainin Prifon according to the
Law, notwithftanding the priviledge of Parliament, and that he Was
Speaker : which refolution was declared to the Commons by

€ Mayle the Kings Serjeant at law, and the Commens were com-
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manded in the Kings name by the Bithop of Lincolne (in the ab-
fence of the Archbithop of Canterbury,then Chancellour ) to
chufe another Speaker. :

7 Hen. 8. A queftion was moved in Pacliament, #hether Spi
vituall perfons might be convented before Temporall Fudges for cri-
minall canfes ? there Sir Fobn Finensx: and the other Tudges delive-
red their opinion, that they might and onght to be, and their opinion
allowed and maintained by the King and Lords, and Dr.Standifh
who before bad kolden the fame opintonWas delivered fro the Bifbops.

I find it affirmed, that in canfes which receive determination in
the Houfe of Lords, the King hathno Vote at all, no more then in o-
ther Conrts of minifteriall perifdiction. True it is, the King hath no
Voteatall if weunderftand by wote, a voice among ethers : for
He hath no partners with Him in giving judgement. Bnt if by e
wote is meant He hath no power to judge ; we defpoile Him of
His Soveraignty : It is the chief mark of Supremacy to judge in
the higheft caufes, and laft’appeals. This the Children of Jf7xel ful
wel underftood,when they petioned for aKing ra judge them:if the
dersier vefort be to the Lords alonethenthey have the Suprema-
cy. But as Aefes by ehufing Elders to judge in {fmall caufes, did
not thereby lofe his authority to be Tudge himfelf when he plea-
{ed, evenin the fmalleft matters ; much leffe in the greatelt which
be referved to himfelf : fo Kings by delegating others to judge
under them, do not thereby dennde themfelves.of a power to
judge when they think good..

There is a diftinction of thefe times, that Kings them/elves may
not judge, bur they may [ee and look_to the Fudges, that they give
judgement according to Law 3 and for this purpofe onely (as fome
fay)Kings may fometimes {it in the Courts of juftice. But it is not

- poffible for Kings to fee the Laws executed, éxcept there be a

power in Kings both to judge when the Lawsare duly executed,

- and when not ; asalfo to compell the Tudges if they do not their #

duty. Without fuch power a King fitting in Courtsis but a moc-
kery, and a fcorn to the Tudges. And if this power be allowed
to Kings, then their judgements are fupream in all Courts. And
indeed our Cemmon Law to thss purpofe doth prefime that the King
hath all Lays Within the (‘abinet of His breafly in Scrinie pectorss,

{aith Cramprons Iurifdiction, 108.

When.
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\When feverall of our Statutes leave many things to the plea-
[fure of the King, for usto interprec all thole Stat. of the will and
pleafure of the Kings Jaftices only, is to givean abfolute arbitrary
power to the Iuftices in thofe cafes wherein we deny it to the
King.

The Statute of s Hen4oc. 2. makes a difference between the
King, and the Kings fuftices in thefe words, Divers notorions Fe-
lons be indited of divers Felonies, Murders, rapes : and as well be-
fore the Kings fufbices, as before the King Himelf, arraigned of the
Jame Felonies.

I tead that in an.1256. Hen. 3. fat in the Exchequer, and there
[fet down order for the appearance of Sherifs, and bringing in their
accomnts ; there was five marks [et on every Sherifs head for a fine,
becan(e they had not deftrained every perfon that might difpend five-
teen pownds lands by the year, voreceive the order of K wighthood, ac=
cording as the fame Sherifs were commanded. .

In Michaclmas terme 1462, Edw. 4. fat three daies together in
open Conrt in the Kings bench,

For this point there needs no further proofs, becaufe Mr. Pry» Prya.]

Joth confefle, that Kings themfelves have fat in Perfon inthe
Kings bench, and other Conrts, and there given judgement, P 32
Treachery and difloy alty, &c. ;

" Notwithftanding all that hath been faid for the Legiflative and
Tuditiall power of Kings, Mr. Pryu is fo far fromyeilding the
_King a power to make Laws, that he will not grant the King a
-power to hinder a Law from being made ; thatis, he allows Him
nota negative voice in moft cafes, which is due to every other,
even to the meaneft Member of the Houfe of Commonsin his
judgement. ey ot dpasilass e '

To prove the King hath not a negarive voice, his main, and in

teuth his only Argument infifted on, is a Coronation Oath, which is
faid anciently fome of our Kings of England have taken, whercin
they grant to defend and prot et the juft Laws and, Cuffoms, which the
vnlgar hath, or fball chufe : Fuftas leges & confuetndines quas vul-
gus elegerir : hence Mr.Pryn concludes, that the King cannot de-
_';ay any Law which the Lords, and Commons fhall make choice
of ; for fo he will have vulgus tofignifie.

. Though neither our King, nor many of His predeceffors ever

‘ G3 took.
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took this Oath, nor were bound to take it for ought appears ;
yet we may admit that our King hath taken it ; and anfwer, we
may be confident that neither the Bithops, nor Privy Councell,
for Parliament, nor any other whofoever they were that framed,
or penn’d this Qath, ever intended in this word vslgus the Com-
mons in Parliament, much lefie the Lords : they would never fo
much difparage the Members of Parliament, as to difgrace them
with a title both bafe, and falfe : it had been enough, if not too
much to have called them papulns, the people ; but vulgus, the vul-
gar, the rude multitude (which hach the Epethite of ignobile wul=
gns) isa word as dithonourable to the Compofers of the Oath to
give, or for the King to ufe, as for the Members of the Parlia-
ament to receive ; it being mofk falfe : for the Peers cannot be Ful-
g, becaufe they are the prime perfons of the Kingdom : next,
the Knights of the Shires are, or ought to be motable Knights, or
notable Efquires, or Gentlemen, born in the Connties, as foall be able
to be Knights : then the Citizens and Burge([es are to be moft [nf-
ficient, none of thele can be vwlgns: even thofe Free-holders
that chufe Knights are the beft, and ableft men of their Counties ;
there being for every Free-holder, above ten of the Common
people to be found to be tearmed the Vulgar : Therefore it refts
that vulgus mulk fignifie the vulgar or commen peeple, and not the
Lords and Commons.

But now the doubt will be, what the Common people, or vxi-
igus out of Parliament, have to do to chufe Laws ? The Anfiver is
cafie and ready ; there goeth before, guas valgns, the antecedent
confnetudines, that is, the Customs which the Vulgar bath, or foall
chnfe ; Do but obferve the nature of Crffome, and it is the Falgus
or (ommon people only who chufe ((uitoms : Common ufage time
out of mind creats a Cuftom, and the commoner an ufage is, the
{tronger-and the better is the Cuftome : no where can fo com-
mon an ufage be found, as among the Pulgar, who are ftillthe
far greateft part of every multitude : if a Cuftome be common
through the whole Kingdom, it is all one with the Common Law
of England, whichisfaid tobe Common Cuffome, thus in plain
tearms to protect the Cuftoms Which the Vulgar chufe, is to fvear to
proteét the Common Lats of England. '

But grant that Faulgws in the Qath, fignifies Lords and Com-
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mions, and that Confuetndines doth not fignifie Cultoms, but Sta-

7

tutes, (as Mr. Pryns for a defperate (hift affirms) and let elegeriz Pryn.-

be the futare, or preterperfect tenfe, even which Mr. Pry» pleafe,
yet it cannot exclude the Kings negarive voice ; for as Confuetn-
dines goeth before gras vulgus, fo doth juffas ftand before leges
¢ confuetndines : fo that not all Laws, but only all jult Laws are
meant, Ifthe fole choice of the Lords and Commons, did oblige
the King to protect their choice, without power of Deniail, what
need, or why is the word juffas putin, to raife a fcruple that fome
Laws may be unjut » Mr. Pryz will not fay that a Decree of a
Generall Councel, or of a Pope is infallible, nor I think a Bill of
the Lords and Commons is infallibly juft, and impoffible to erre ;

if he do, Sir Edw.((oke will tell him that Parliamesnts have been nt- Cuke.

terly deceived, and that in éafes of greateft moment, even in cafe of
High Treafon: and he calls the Statute of 11 Hen. 7. an swjuft
and [frange « 41 But it may be Mr, Pryn will confeflc that Laws
chofen by the Lords and Cemmens may be unjult,fo that the Lords
and Commons themfelves may be the Iudges of what is juft, or
unjuft. But where 3 King by Oath binds his Confcience to prozeét

inft Laws, it concerns Him to be fatisfied in His own confcience,
that they be jult,and not by an implicit faith, ot blind obedience =
no man can be fo proper a Tudge of the juftnefle of laws, as he
whofe foul muft lic at the ftake for the defence and fafegard of
ther. '

- Befides in this very Oath the King doth fwear, to do eguall and
vight juftice and di/cretion, in mercy and truth in all His fndgements:
faacies fieri in omnibus gudicizs tuis aguam ¢ rectam uftitiam &
difcretionens in- muferecordia @&~ veritate : if we allow the King
diferetion and mercy in His fudgements, of neceflity he mult judge:
of the juftneffe of the Laws. :

Again, the claufe of the Qath, guas valgns elegerit, doth not
mention the aflenting unto, or granting any neWw Laws, but of el
ding, protecting, and flrengthning with all bes mighe, the juft Laws
that were already in being : there were no need of might or
ftrength, if affenting to new Laws were there meant.

Some may wonder, why there thould be fuch labouring to deny
the King 4 neqative voice, fince a negativa voice is in it felf fo poor
athing ; that if a man had all the negative Voices in thes(mg-
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-dome, it would not make him a King ; nor give him powerto
make one Law : a negative voice is but a privasive power, that s,
no power atall to do oract any thing ; but a power only to hin-
der the power of another. - N egarives are of fuch a malignant or
dcltru@ive natare, that if they have nothing elfe to deftroy, they
will, when they meet, deftroy one another, which isthe reafon
why two negatives make an affirmative, by deftroying the nega-
tion which did hinder the affirmation : A King iwith a negarive
woice onely, is but like a Syllogifme of prre negative propofitions,
which can conclude nothing. It muft be an affirmarive voice that
makes both a Kizg, and a Law, and without it there can be no
imaginable government.

The reafon is plain why the Kings negative woice is o eagerly
oppofed : for though' it give the King no power to doe any
thing ; yet it gives Him a power to hinder others : though it
cannot make Him a King, yet it can help Him to keep others
from being Kings.

For conclufion of this difcourfe of the negative woice of the
King, 1 (hall oppofe the judgement of a Chuef Fuftice of England,
to the opinion of him that calls himfelf an wrrer Barifter of Lin-
colns Inne, and let others judge who is the better Lawyer of the
two: the words are Braffons, but concern Mr. Pryn to lay them
to heart; Concerning the (Charters and deeds of Kings, the fuftices
wor private men neither ought, nor can difpute 5 nor yet if there rife
a doubt in the Kings Charter, can they interpret it 5 and in donbtfull
and obfenre points, or if a Word contain two fenfes, the Interpretation,
and will of our Lord the King i to be expelled, [ecing it ts Hs part
to interpres who makes the Charter : full well Mr. Pryn knows,
that when Brafon writ, the Laws that were then made, and ftri-
ved for, were called the Kings (harters,as Magna Charta, (har-
ta de Ferefta,and others : {0 that in Braftons judgement the King
hath not only a segative voice to hinder, but an affirmative to
make a law, whichis a great deal more then Mafter Prys will al-
low him. :

Not only thie Law-maker, but alfo the fole Fudge of the people 11
the King, in the judgement of Braften, thefe are his words, Rex
& non alins deber judicare fi [olns ad id fiufficere poffis, the Kingand
no other ought to judge if He alone wereable. Much like d:{c

words
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words of Bratton, {peaketh Briton, where after that he had hews-
ed that the King 4 the Ficeroy of Ged, and that He hath diltribu-
ted his charge into funder portions, becaufe He alone is not fuffi-
cient to hear all complaints of His people, then he addeth thefe
words in the perfon of the King : Ngws wolons que noftre juri/-
dilion (63t [ny tonts Furifdsttions, &c. We will that Our furifdilie
on be above all the Furifdittions of Our Realm, (0 as in all manner of
Felonies, trepaffes, contralls, and in all other attions perfonall or reall
we have poWer to yeild , or canfe to be yeilded, [ich judgements as do
appfr;zin without other proce(Je, wherefoever we knoW the right trut
as Judges.

g@eigther was this to be taken, faith Mr. Lambard, to be meant
of the Kings bench where there 15 only an imaginary prefénce of His

- Perfon, but it muft neceflarily be underftood of a Furifdiction re-

maining and left in the Kings reyall body and breaft, diftinél from
that of His Bench and other ordinary Conrts, becanfe He dothim-
mediatly after, feverally fet forth by themfelves, as well the au-
thority of the Kings bench, as of the other Couts.

And that this was no new made Law, Mr. LZamébard puts us in
mind of a Saxon law of K.Edgars.Nemo in lite Regem appellato &c.
Let no man in [ute appeal unto the King, unlefle he caniot get right
at home, but if that right be too heavy for bim, then let him go to the
King to have it eafed. By which it may evidently appear,that even
fo many years ago there might be appellation made to the Iings
Perfon Whenfoever the can'e [hould enforce it

The very like Law in effect is to be feen in the Laws of (ainsstus
the Dane, fometimes King of this Realm, out of which Law Ma-
fter Lambard gathers, that the King Him/[elf had a High Conrt of
Fuftice, wherein it [eeaneth He [at in Perfon, for the words be, les
bim not [eek to the King,and the fame Court of the King did judge
not ‘only according to meer right and law, but alfo after equity
and good confcience.

Forthe clofe I {hall end with the fuffrage of our late Antiqua-
ty Sit Heu: Spelman, in his Gloffary, he faith, Omnis Regni Juftiria
[odins Regis eft, &c. all Fuftice of the Kingdom s only the Kings, and
He alone if He were abbe fhonld adminifter ity but that being impo[~
fible He is forced to delegate it to Minifters Vehom he bounds by the
bimits of the Laws; the pofitive Laws are oncly about generalsyn par-
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ticular cafes they are (omtimes too [Fritt, [omtimes too remiffe, and (o
oft Wrong in ftead of right will be done if we Jtand to firitt Law : alfo
Canfes hard and difficalt daily arife Which are comprehended in no
Lo blvks, in thofe there ts a neceffity of ranning bk to the King,
the fonntain of Juftice, andthe Vicegerent of God him/elf, who in the
Common-wealth of the Jews teok_ [uch canfes to His own cognifance,
andleft to Kings not onely the example of fuch Furifdiction, but the
Prerogative alfo.

Of Priviledge of P AR L1a MENT.

Hat need all this adoe, will fome fay, to fift

out what is comprifed in the Writ for the

cle@ion of the Commons to Parliament,

fince it is certain, though the W7i# do not, yet Priviledge
of Parliament gives fuilicient power for all proceedings
of the twoHoufes ¢ Ttis anfwered, that what flight -
fteem fo ever be made of the Writ, yet in all other cafes
the originall Writ is the foundation of the whole bufi-
nefle,or action : and to vary in fubftance fromthe Writ,
makes a nullity in the caufe, and the proceedings there-
upon : and where a Comiffioner exercifeth more power,
then is warranted by his Commiffion, every fuch actis
void, and in many cafes punifhable: yet we will lay a-
fide the Writ, and apply our felves to confider the na-
ture of Priviledge of Parliament. The task is the more
difficult,for that we are not told what the number of Pri-
viledges are, or which they be; fome do think that as
there be dormant Articles of faith in the Roman Church,
whichare notyet declared ; fo there be likewife Privi-
ledges
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ledges dormant in the Houfe of Commons not yet re-

vealed, we muft therefore be content in a generality to

difcourfe of the quality or condition of Priviledge of

Parliament , and to confine our f{elves to thefe three
oints :

1. That Priviledge of Parliament gives no power, but
onely helps to the execution of the power given by the
Writ,

2. That the Free-holders by their elections give no
priviledge.

3. That Priviledge of Parl. is the gift of the King.

Firft, the end or fcope of priviledge of Parliament
is not to give any power to do any publick act, not war-
ranted by the Wit : but they are intended as helps only
to enable to the performance of the duty enjoyned, and
fo are fubfervient to the power comprifed in the Writ :
For inftance, the grand priviledge of frecdome from Ar-
refts doth not give any power at all to the Houfe of Com-
mons to do any ac s but by taking away from the Free-
holders and other Subjeéts the power of Arrefts, the
Commons ate the better inabled to attend the fervice to
which they are called by the King.

In many other cafes the Servants, or Minifters of the
King are priviledged, and proteéted much in thefame
nature. The Servants in houthold to theKing may not be
Arrefted without fpecial licenfe: Alfo the Officers of the
Kings Coutts of Juftice, have a priviledge not to be fued
in any other Court but where they ferve and attend, and
to this purpofe they are allowed a Writ of priviledge.
Likewife aﬁ fuch as ferve the King in His wars,or are im-~
ployed on forrain affairs for Him, are protected from a-
&ions, and futes. Nay the King}prote&ion defcends to

the priviledging even of Laundreffes, Nurfes, and Mid-
H2 wives,
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wives, if they attendupon the Camp, as Sir Edw. Coke
%@th, quia lgrix, {;abﬂutrix, few obfterrix. Befides the
ing protects His debtors from Arrefts. ‘ '
ill EISP own debts be paid-. o e
Thefeforts of protections are priviledges the Com-
mon Law takes notice of, and allows : and hath feverall
diftinctions of them; and {fome are protections guia profe-
turas and others are, quia moratuyus : fome are witha
claufe of wolumus for ftay of fuits : ‘others with a claue
of I\C’{alzzmz/x f;r the fafety of mens perfons, fervants, and
goods:and the Kings Writs dovary hérei i
the nature of the bugﬁncﬁé. o b
- Bur none of thefe Priviledges or Protecions do give
any power ; theyare not pofitive, but primative : they
take away and deprive the Subject of the power, or li-
berty toarreft, or fue in fome cafes only : no pr(;tc&ion
ot priviledge doth defend in point of zreafon; felony, or
breach of the peace : priviledges are direcily contrar;r to
the Law, for otherwife they fhould not be priviledges
and tII]ey. are to be interpreted in the ftricteft manner. as
being 0dions and contrary to Law : we fee the ufe of p;ivi-
;edges, the_y _doe but ferve as a difpenfation againft Jaw
intended originally, and principally for the expcditinc:
of the Kings bufinefle ; though fecondarily, and by acci-
dent there do fometimes redourd a bencfit by them to
the parties themfelves that are protected. = Strictly, and
properly every priviledge muft be againft a publi::k or
common law, for there is no ufe orneed of a private law
to protect, where there is no publick law to the contrary :
favours and graces which are only befides, but nor égagﬁ
the law do not properly go under the name of Priviled-
ges, though common ufe doe not diftinguith them : I
know no other priviledge that can be truly fo called, and
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to belong to the Houfe of Commons, which is fo vaft
and grear, as this priviledge of their fZerfms, [ervants,
and goods : this being indeed againft the Commeon law,
and doth concern the whole Kingdome to take notice of
it, if they muft be bound by it.

_Touching this grand priviledge of freedom from Ar-
refts, I read that in the 33 Hez.8.The Commons did not
proceed to the punifhment of offenders for the breach of
it, until the Lords referred the punifhment thereof to the
Lower Houfe. The cafe is thus reported, George Fer-
rers Gentleman, fervant to the King, and Burgefle for
Plymouth, going to the Parliament Houfc was arrefted in
London, by Procefle out of the Kings Bench for debt,
wherein he had before been condemned as furety for one
Welden at the Tute of one White : which arreft fignified
to Sir Tho: oyl Speaker, and to thereft ; the Serjeant
called Saint-fohns was fent to the Counter in Bread-

reet to demand Ferrers : The Officers of the Counter
refufe to deliver him, and gave the Serjeant fuch ill lan-
guage that they falltoan af?'ray : the Sheriffe coming ta-
keth the Officers part, the Serjeant returned withour the

Prifoner : This being related to the Speakerand Burge(-
fes, they would fit no more withour their Burgefle, and
rifing repaired to the Upper Houfe, where the cafe was
declared by the Speaker before Sir Tho: Audely Chancel-
lor. and the Lords and Fudges there aflfembled,who judg-
ing the contempt to be very great, referred the punifbment

thereof to the Honfe of Commoens it [elf. -

This priviledge of freedome from Arrefts is the onely
priviledge which Sir Edw. Coke finds to belong to the
Houfe of Commons 5 he cannot, or at leaft he doth not
fo much as name any other in his fe@ion of the priviled-
ges of Parliament : neither doth hebring {o much as one
H 3 precedent
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Erecgdcnt for the proof of this one priviledge for the
oufe of Comons,which may caufe a doubr that this fole
priviledge is not fo cleer as many doimagine. For in a
Parhamqnt in the 27 ELiR. Richard Coke a Member being
{erved with a Subpena of Cbmzcery, the Lord Cb:mse!la?'
theught the Honfe had no [uch priviledge for Subpenas as
they lpretended, neither would he allow of any precedents
of the Houfe committed unto them formerly ufed in
that behalf, unleffe the Houfe of Commons could alfo
prove the fame to have been likewife thereupon allowed
& ratified alfo by precedents in the Court of Chancery,
In the 39 of ELZ - Sir Edw.Hobby, and Mr.Bragr}we A
torney of the Dutchy, were fent by the Houle to the
Lord Keeper, in the name of the whole Houfe,to require
his Lordihip to revoke two Writs of Sub pmjm which
were ferved upon M.Th: Knewit,a Member of the Houfe
{ince the beginning of Parliament. The Lord Kcepc:'
demanded of them,whether they were appointed by any
advifed confideration of the Houfe, to deliver this mef-
fage unto him with the word Required, in fuch manner
as they had done, or no: they anfwered his Lordfhip
Yea : his Lordfhip then faid,as he thought reverently and
hosourably of the Houfe, and of their liberties. and pri-
viledfges of the fame, {o t0 revoke the faid Sub penas in
that [ortswas to reftrain Her Majefty inHer greateft power
whigh is jujtice in the place wherein he (erveth under Her,
and therefore he concluded, as they had reguired him w0
revoke his Wrir, {0 he did require to deliberate,
Vponthe 22 of Pebruary, being Wedne[day, 18 .Elz'{.'
Report was made by Mr. Atcorney of the Du;chy upon
the Committec for the delivering of one Mr. Hals mgm 5

that the Commitee found 7o precedent for fetting at -

large by the Mace any perfon in Arreft but only by Writ and
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that by divers precedents of Records perufed by the faid
Comnmittee, it appeareth thatevery Knight, Citizen, or
Rurgefle which dothi require priviledge hath ufed in that
cafe to take a corporall Oath before the Lord Chancel-

* Jor, or Lord Keeper, that the party for whom fuch Wric

is praied, Came up with him, and was his Servant at the
time of the arreft made. Thereupon M. Hall was moved
by the Houfe to repair ro the L. Keeper and make Oath,
and then take 2 Warrant for a Wit of priviledge for his
Servant.

Tvis accompted by fometo be a Priviledge of Parl: to
have power to examine mifdemeanonrs of Courts of Ju-

. ftice, and Officers of State : yet there is not the meaneft

Subject but hath liberty upon juft caufe to queftion the

. mifdemeanour of any Court or Officer, if he fuffer by

them ; there is no law againft him for fo doing ; fo that
this cannot properly be called a Priviledge, becaufe it
is not againft any publick law: It hath been efteemed a
oreat favour of Princes to permit fuch examinations :
Tor when the Lords were difpleafed wich the greatneffe
of Pierce Gavefton, it is faid thatin the next Parliament,
the whole Affembly obtain of the King to draw Articles of
their grievances,which they did. Two of which Articles
were, Firft, that all firangers [bonld be banifbed the Conrt,
and Kingdome : of which Gaveflon wasone.  Secondly,
that the bufineffe of the State fhould be treated of by-the
Councell of the Clergy and NozLEs.

In the Raign of King Hen. 6. one Mortimer an inftru-
ment of the Duke of York, by promifing the Kentifh men
a reformation , and freedome from taxations wrought
with the people, thacthey drewtoa head,and made this
Mortimer.otherwife Facke Cade)their Leader : who fty-
led himfelf Captain Mend-all : He prefents to the Par-

liament
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liament the complaints of the Cémons, and he petitio

that the Duke of York, and fome other Lords £i°ht g:
received by the King into favour, by the undue prba&ifes
of Suffalke and his complices, commanded from his pre-
fence ; and tharall their oppofites might be banifhed the
Court, and put from their Offices, and that there might

be a generall amotion of corrupt Officers: Thefe Peti-

tions are fent fromithe lower Houfetothe Upper and from
thence committed zothe Lords of the Kings P;'i'vy Coun -
cell, who, having examined the particulars, explode them
d}?g {ey}zfolom, and the Authors of them to be prefumptuons
Conca:ning liberty, or freedome of [peech, 1 find, that
ata Parliament at Black Fryers in the 14 of Hen. 8.
Sir Tho: More being chofen Speaker of the Houfe of
Commons : He firft difabled himfelf, andthen petitioned
the King,that if in communicasion and reafoning, any man
inthe Commons Houfe [bould (peak more largely then of du-
ty they ought 16 do, that all (ch offences [hould be pardoned
andto be entred of record s which was granted. Ttis obfer-
vable in this Petition, that liberty, or freedom of {peech
is not a power for men tofpeak what they will, or pleafe?
in Parliament ; but a priviledge not to be punithed but
pardoned for the offence of fpeaking mare largely then in
duty onght to be ; which in an equitable conftruction muft
be underftood, of rath, unadviied, ignorant, or negligent
elcapes,and flips in fpezch : and not for wilfull,malitious
offences in that kind; And then the pardon of the King
was defired to be upon record, that it mighe be pleaded
inbar to all actions. And ic feemeth that Ric:Strood and
his complices, werenot thought fufficiently proteéted
for their free fpeech in Parliament, unleffe their pardor;
were confirmed by the King in Parl: for there is a printed
[Latuge to that purpofe in Hen.8.time, "Touch-
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Touching freedome of fpeech, the Commons were
warned in Q.E/ . daies not to meddle with the 2. Per-
un, the State, or Church-government. 1n Her time the
difcipline of the Church was fo ftrict,that the Letany was
read every morning in the Houfe of Commons, during
the Parliament : and when the Commons firft ordered
to have a Faft in the Temple npon 4 Snwday, the Queen
hindred it.
21.5an. Saterday 23. ELiZ. The cafeis thus reported :
M. Paul Wentworth moveth for a publick fet Faft, and
for a preaching every morning at 7 of the clock, before
the Houfe fac : the Houfewas divided about the Fait,
115 wete for it,and a 1oo againft it ; it was ordered, that
as many of the Houfe, as conveniently conld, [hould on Sun-
day fortnight ;fter , Affemble and mees together in the
Temple Church, thereto hear preaching, and 10 joyn toge-
ther in prayer, with humiliation and fafting, for the afsi-
ftance of Geds (piritin all their confultations, during this
Parliament, andforthe prefervation of the Qucens Ma-
jefty and Her Realms : And the Preachers to be appointed
by the Privy Councell that were of the Houfe, that ihey may
be difcreet, not medling with innovation or unquietneffe.
This Order was followed by a Meffage from Her Maje-
fty to the Houfe, declared by Mafter Vice-chamberlain,
that Her Highne[[e bad greas admiration of the rafhne(fe of
this Houfe, in coramitsing [uch an apparent contemps of Her
expre([e command,as 1o put in execution [uch an innovation
without Her privity or pleafure firft known. Thercupon
Mz Vice-chamb. moved #he Honfe to make humble (-
mifSion to Her Majefly, acknowledging the [aid offence, and
contempt, craving the remifsion of the [ame, with a full
pr ofep to forbearthe committing of the Like hereafier :
nd by the confent of the whole Houfe, Mr Vice-cham-

berlain carried their fubmiffion to Her Majefty. '
I 35 EUR.
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35 Elif, Mr. Peter Wentworth, and Sir Henry Bromley
delivered a Petitionto the L. Keeper, defiring the Lords
of the upper Houfe to be fuppliants with them of the
lower Houfe, unto Her'Majetty for entailing the fuccefi-
oz of the Crown. Whereof a Bill was ready drawn by
them. Her Majefty was highly difpleafed herewith, as
contraty to Her former flrait command, and charged
the Councel to call the parties before them: Sir Zo-
Henagefent for them, and after fpeech with them, com-
manded them to forbear the Parliament, and not o go
out of their feverall lodgings ; after; they were called be-
fore the Lord Zreafirer,the Lord Buckhurftand Sit Tho:
Henage, Mr. Wentworth was committed by them to the
‘Tower, Sir Hen: Bromley with Mr. Richard Stevens, to
whom Sir Hen: Bromleyhad imparted the matter. were
fentto the Fleer, as alfo Mr. Welch the other Kniéilt for
Wam’{lz‘e{/bire;

Inthe fame Parliament Mr. Morrice Attorne
Court of Wards, moved againft the hard courfe}; gff: iﬁz
Bifhops, Ordinaries, and other Ecclefiafticall Judges in
their Courts, ufed towards fundry learned, and oodl
Minifters, and Preachers,and fpake againft fubf'crif;tiony
and Oaths : and offer’d a Bill to be read againﬂ:-impri3
{fonment for refufal of Oaths : Mr. Dalron oppofed the
reading of it, asathing exprefly againft Her Majefties
coz_nn_land, tomedle in : Do&tor Lewi» thewed that fiub-
fcription was ufed evenat Gemeva : At two of the clock
the fame day the Speaker, M. Goke (afterwards Sir Edw
€oke,) was fent for to the Court, where the Queen Heg
felf gave him in command a Meffage to the Houfe: She
vold him ## being wholly in Her power to call, to deteymine
10 affent, or difent to any thing done in Parliament : that
vhe calling of this was only, that the majefty of God migiit be
more religioufly obferved, by compelling by fome fharp Laws
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ﬁ;::bmmgleé? that [ervice : andithat the [afery of Her

Majefties Perfon, and the Realm might be provided for :
It was not meant they (hould meddlewith matters of State,
or canfes Ecclefiafticall (for fo Her Majefty tearmed them)
(he woudred that any could be of [0 high commandement, t1
attempt they were Her own words)a thing fo exprefly con-
trary to that which She had comn:anded : wherefore with
this She was highly offended : And becan(e the words (poken
bymy L. Keeger, are not now perhaps well yemembred, or
(c);,me be now here that were not then prefent. Her Mujefties
prefent charge and expreffe Command is, that no Bill tou-
ching the (wid matter of State or reformation in canfes Ee-
clefiafticall) be exhibited, and upon my allegiance ( faith
M. Coke) I anzcharged if any [uch Bill be exhibited not to
read it. 1 have been credibly informed that the Queen
fent 2 Meflenger, or Serjeant at Armes into the Houfe of
Commons,and tooke out Mr.<orrice;and commitred
him to prifon : within few daies after, I find Mr. Wroth
moved in the Houfe, that they might be humble fuitors
to Her Majefty,that She would be pleafed to fet at liber-
ty thofe Members of the Houfe that were reftrained. To.
this it was anfivered by all the Privy Counfellors, that
Her Majefty had commitved them for mngﬂm’ beft known to
Her [elf, and to pre(Je Her Highne[Je with this (uit, wonld
but hinder them whofe good is [ought : that the Houfe
wuft not call the Queento accompt for wha [he dotls of Her
Royall Authority, that the canfes for which they are reftrai-
ned may be bigg and dangerous, that Her Majefly liketh no
fuch Queftions, ueither doth it become the Honfe to [earch
into [uch matters.
Inthe 39 Elig, The Commons weretold, their privi-
ledge was Tes, and No : and that Her Majefties pleafure
was, that if the Speaker perceived any idle heads which

would not ftick to hazard their own eftates 5 which will
meddle
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meddle with reforming the Church, and transforming
the Common-weal, and do exhibit Bils to that purpofe 5
the Speaker thould not receive them till they were view-
ed and confidered by thofe, whom it is fitter fhould con-
fider of fuch things, and can better judge of them : and
at theend of this Parliament, the Queen refufed to pafle
48 Bils which had pafled both Houfes.

In the 28 of EliZ.the Queen faid,She was forry the Com:-
mons medled with chufing and yeturning Knights of the
Shire for Norfolke, a thing impertinent for the Houfe to
dealithall, and oy belonging to the office and charge of
the L. €hancellor, fromwhom the Writs iffue, and are re-
turned.

4 Hen. 4. The 10 of 0ifober, the Chancellor before the
King declared, the Commons had [ent to the King, praying
Hing that they might have advice, and communication with
certain Lords about matters of bufine(le in Parliament, for
the common good of the Realm: which prayer Onr Lord the
King gracionfly granted making prate]gatim, He would not
do it of duty, nor of cuftome, but of his peciall grace ar this
13me : and therefore Our Lord the King charged the Clark
of the Parliament, that this Proteftation [hould be eutred on

record upon the Parliament Roll : which the King made

known to them by the Lord Say, and his Secretary ; how
that neither of due, nor of cnffome ony Lord the K ing onght

t0 gramt anyLords to enter into communication with thems of

matters touching the Parliament, bus by His fpeciall grace at
$his time he hath grantedtheir yequeff in this particulay :
upon which marter, the faid Steward & Secretary made
report to the King in Parliament ; that the faid Commons
knew well that they could not have any fuch Lords to com-
munewith them, of any bufine(le of Parliament, without fpe-

ciall grace and command of the King Himfelf.
It hath heretofore been a queftion,whether it be not an
infringing,
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infringing, and prejudice to the liberties and priviledges of the
Hcufe of Commons, for them to joyne in conference with the
Lords in cafes of benevolence, or contribution, withour a Bill.
In the 35 E/ig. on Tuelday the 1 of March, Mr. Egerton, At-
torncy generall, and Do, Carey came with a Meffage from the
Lords ; their Lordfhips defired to put the Houfe in remembrance
of the Speech delivered by the L. Keeper, the firft day, for con-
fultation and provifion of treafure, to be had aganft thegreat

'~ and imminent dangers of the Realm 4 thereupon their Lordfhips
- did look to have fomthing from the Houfes, touching thofe cau-

{es before this time ( and yet the Parliament had fet bur 3 daics,
for it began Feb. 26.) and therefore their Lordfhips had hitherto
omicted to doe any thing therein themfelves. And thereupon

- their Lordfhips defired, that according to former laudable ufa-
- ges between both Houfes in {uch like cafes 2 Comittee of Com-

mons may have conference witha Comirzee of Lords touching
provifion of Treafure againft the great dangers of the Realm ;

 which was prefently refolved by the whole Houfe, and they fig-
' nified to their Lordihips the willing, & ready affent of the whole

Houfe. Atthe meeting, the Lords negatively affirm, not to af-
fent to leffe then 3 Subfidies, and doe infift for a fecond Confe-

rence. M. Francis Bacon yeilded to the Subfidy,but oppofed the
joyning with the Lords, as contrary to the priviledges of the
- Houfe of Commons ; thereupon the Houfe refolved to have no

Conference with the Lords, but to give their Lordfhips moft

' humble and dutifull thanks with all reverence for their favou-
 rable, and courteous offer of Conference,and to fignifie that the

Commons cannot in thofe cafes of benevolence, or contribution
joyn in conference with their Lordfhips without prejudice to the
liberties and priviledges of the Houfe: and to requeft their
Lordfhps to hold the Members of this Houfe excufed in their
not-affenting to their Lord{hips faid motion for conference, firr
that {o to have affented withour a Bill had been contrary to the
liberties and priviledges of this Houfe, and alfo contrary to the

Y3 former
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former prefidents of the fame Houfe in like cafes had. This an-
{iver delivered to the Lords by the Chancelor of the Exchequer,
their [ordfhips faid they well hoped to have had a Conference
according to their former requeft, and defir’d to fee thofe prece-
dents by which the Comons feem to refufe the faid Conference.
Bur in conclufion it was agreed uato upon the motion of St Wl
ter Raleigh who moved, that without naming a Subfidy, it might
be propounded in generall words, to have a Conference touch-
ing the dangers of the Realm, and the neceffary fupply of Trea-
fute to be provided fpeedily for the fame, according to the pro-
ortion of the neceffity.

Inthe 43 ELT, Serjeant Heal {aid in Parliament, be mervail'd
the Houfe [Food either at the granting of a Subfidy or time of pay-
ment, when all we have is Her Majefties, and She may lawfully ap
Her pleafure take it from us, andihas She had as much right to all
our Lands and Goods, as to any Revenue of the Crown, and he ( [aid
he) could prove it by precedents in the time of Hen. 3. K, Johnand
K. Stephen. The ground upon which this Serjeant ac Law went,
may be thought the fame Sir Edw. Coke delivers in his Inftitutes,
where he {aith, the firft Kings of this Realm had all the Lands of
England in Demefne, andthe great Manors and Royalties they re-
[ervedto themfelves, and of the remnant for the defence of the
Kingdome enfeoffed the Barons : from whence it appears, that no

" man holds any laxds but under a condition to defend the Realm,
and upon the felf-fame ground alfo the Kings Prerogative is rai-
fod, as being a preheminence, in cales of neceflity, above,and be-
fore the law of property, or inheritance, Certain it is before the
Commons were ever chofen to come to Parliament, Taxes or
Subfidies were raifed and paid without their gift, The great and
long continued {ubfidy of Dane-gelt was without any gift of the
Comons, orof any Parliamentat all that can be proved : in the
8 Hew. 3. a Subfidy of 2 Marks in filver upon every Knights fee
was granted to the King by the Nobles without any Commons.
At the paffing of a Bill of Subfidies, the words of the King ar-;,

Tne
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| The King thanks His loyall Subjects, accepts their good will ,and abfo
swill haveit [0 : le roy remercie [es loyanx [ubjects, accept leur bese-
wolence, & aufi ainfile veult : which laft words of ainfi le veuls,
the Kingwills it to be (0,are the only words that makes the A¢t of
. Subfidya Law to bind every man to the payment of it.
Inthe 39 ELZ. The Commons,by their Speaker, complaining
- of adonepolies, the Queen fpake in private to the L. Keeper, who
then made anf{wer touching Monopolies, that Her Atajefty hoped
Her dusifull and loving Subjectswonld not take away Her Preroga-
tive, which 15 the chiefeft floure in Her Garland, andthe principall
and head pearl in Her Crown and Diadem., but that they will rather
leave that to Her difpofition.
Thefecond pointis, that the Free-holders, or Counties doe
| not, nor-cannot give priviledge to the Commons in Parliament.
They that are under the law cannot protect againft it, they have
no {uch priviledge themfelves as to be free from Arrefts, and A-
- &ions : for if they had, thenithad been no priviledge, but it
would be the Common Law : And what they have not, they
cannot give ; Newmo dat quod non habet, neither do the Free-hol-
ders pretend to give any fuch ptiviledge, either at their ele@ion,
or by any fubfequent A¢t ; there is no mention of any fuch thing
' inthe retusn of the Writ ; norin the Indentures between the She.
' riffe, and the Free-holders. ‘

The third point remains, That priviledge of Parliament is
granted by the King. Ttis aknown rule, that which gives the
form, givesthe confequences of the form, the King by His Writ
gives the very effence, and form to the Parliament: therefore
priviledges which are but confequences of the form, muft necef-

farily flow from the King.

All otherpriviledges and proteétions are the acts of the King ;
-and by the Kings Writ Sir Edw. Coke faith, that the protection of
| mens perfons, [ervants, and goods, i done by a Writ of grace from
 the King. At the prefencment of the Speaker of the Houfe of

Commons to the King upon the firft day of Parliament, The
Spcakcr
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Speaker in the name and behoof of the Commons, humbly cra-
vech that His Majefty would be gracioufly pleafed to grant them
their accuftomed liberties and priviledges : which Petition of
theirs, is a faire recognition of the primitive grace and favour of
Kings in beftowing of priviledge, and it is a threwd argument a-
gainftany other title : For our Anceftors were not {o ceremoni-
ous nor {o full of complement as to beg that by Grase which they
might claim by Righr. And the renewing of this Petition every
Parliament argues the grant to be but temporary during onely
the prefent Parliament ; and that they have been accuftomed,
when they have been accuftomably fued, or petitioned for. I
will clofe this point with the judgement of King Fames, who in
His Declaration touching His proceedings inParliament 1621.
refolves, that moft priviledges of Parliament grew from precedents
which rather [hew a toleration then aninheritance, therefore He
conld not allow of the flile, calling it Their ancient and undoubted
right and inberitance, but could rather have wifbed that they had

fard, their priviledges were derived from the grace and permifiion
of His Anceftors and Him : And thereupon He concludes, He
cannot with patience endure His Subjects toufe [uch Antimonarchi-
call words concerning their liberties except they had fubjoyned, that
they were granted unto them by the grace and faveurs of His Prede-
ceffors : yet He promifeth 70 be carefull of what[sever Priviledges
they enjoy by long cuftome and uncontrolled and lawfull Precedents.

ERRAT 4.

P Ag.alin.24.read interfuerint p.s.l.xg.rappear ina court p.6.137.r.comilio p.xzl.zg.

r. he caufed the Commons lio to be affembled by Knights p.24.L.17. r Archdeacons
p-25.l.30.rthe mind p.33.L.15. r.Our Lord the King p.42.1.25.r.deny them p.47.1.33.
rdtcengrhning. ib.l.3 5. r.dtrengeh p.a6.l 13,8 14.for 2l.r.40s.
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