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TO
T.HE: RE.AD. E:R:

His (Copy coniming
to my hands, perufed,
and reverenced by
men learnedin the
Lawes. §  thought
Y| moft wortly of Publi-
" cation. The very
name of the Compofer, who bath beene
an Ornament to onr Kingdome, is enough
to give it fufficient authority, and indeere
it 10 every wife opinion. But the profit
Which doth atteid, is moft confiderable, it
being a [ubjeét fo materiall, declaring the
Antiguitie of Manors and Copyholds;
42 and
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To the Reader,
and Written for the gosd of Lords and'I'e-
nants; and by confequence of all men : it i
cannot but receive a becomming entervaines
ment. In the confidence of this truth,
veferreitto all judicions persfall, not a ligtle

Ziiorin

congratulating my owne /mppinzﬂ ¢, to_have

beene an inferument of bringing fo exc:l- \’1 N

lent aPiece from obfcurity, for the benefit of . A DIY O R S

the Commonswealth. ¥ e L
COPY-HOLDS.

Secriow L.

S %) A% Hough a Manor and Co-
[ pyhold have fuch muta-
R all refpe&, and recip:

call reference oneto the

other, as that they are

almoft in nature of Re-

&g DI latives, yet the know:

ledge of the onc cannot be attained unto.

1 fenfe of the othcr be true

od: for a Manoris as the bod

pyholds cercaine members of this

B
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()
this Treatife I will difcourfe of them feve-
rally apart, and beginne with the Manor it
felfe efpecially, when common reafonteach-
cthus, thattorum magis silufirat parses, qnam
parsesaliqgua ilnflrant totwm,

Sae. T

He Saxors (whe neld Engiand infub-
je@tionimmediately before the comming

of the Normans) were unacquainted with

thefe Marors, yet in ¢ffe@ they had Manors
inthofe dayes in circumftance peradventure

fomething varying in_fubftance, forcly no-

thing differing trom our Manorsat thisday

they wanted neither demefnes nor fervices,

the two materiall caufes of a Manor, as

Faliecte in bis F¥/becke termeth them,their demefnes they
forhDica- ~ termed Inlands, becaufe the Lords keptthem
i intheir own hands,and enjoyed them intheir
owee poffeffion;their Scrviees they termed

Vtlands, becaufe tholc lands were in the
manurarce and occupation of certaine Te-

i nants, who in confideration of the profits
arifing out of thefe lands, were bound to pet-

forme unto their Lords, certaine duties and
fervices:their Demefnes were of two forts;

and their fervices likewife were oftwo forts.

(3)
Sac, 111

Nefort of their Deme(nes was termed

Bockland, becaufe they paffed by
booke, and they in effe¢t differed nothing
from our Frechold lands acthis day.

Sne. IV.

Hother fort of their Demefnes was

termed Folklands, becaufc they pafled
by Polls, and were claymed and challeng'd
by the Tenants; not by any affurance in
Writings, but onely by the moux‘.{ of thg
people ; Perwacems popali, and they ineffelt
differedin nothing from Copy-hold Lands
at this day.

Sze. V.

~F" Ouching their Services,one {ort of their

[ Services were Servicia libera, which
confifted moft commonly in Render, as to
pay yearly fucha Rent, orin Vier, as whc‘rc
the Lord ‘referved Common for his Cattell,
orinPresder, as where the Lord referved
three fhillings, and foure loads of Eftovers
for fuell tobe taken yearely in his Tenants
grounds. 3 o
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’]‘ Heother fort of Services, were Servitia

willana, which confifted altogether in
Fefance, asto fcourethe Lords ditches, to
tylehis houfes, tothatch hisbarnes, or fuch
fike.

Ndinthe téfervationofthefe Services,

the Lords hadafpeciall refpec unto the
qualitie of the Land,did they transferre cheir
Bockelands, boceft, Free-ho!d Lands,
would never referveVilteine-Scrvicess
they transterre their Folk-lands, boc ei#,
Coppy-hold Lands, they wonld never re-
ferve free Services, but ftill they fuited their
Services according to the nature of the
Land :the reafon I gather was this, inthofe
[ dayes none but men of good account and
reckoning enjoyed the faid Bocklands, where-
as Holblands were in the hands of men of
meaner fortand condition, and therefore had
not the Lordscare beene extraordinary in
inhis  Tefervingapt Service they fhould have much
explicanon of Wronged their Tenants; and thus much Zam-
X Y Zr‘m verifieth, faying, Terraex feripio fuit bere-
v ditaria,libera, arque immun's: terra

(s)
Seripto officiorii quadam [eruituse fritobligatas
“priorem plerum que nobiles arg ingenwi.poferio-
rem wero: rustici feri & pagani pofiid:bant,
Lambers termeth thefe Bocklands, 7erras
liberas atgue i mnes, non gsodsb ommibws fer-
witiis facrunt libera ant immnner, [td qnodre-
nenres ipfi- frevunt liberi G (e witiss rantum
therss omerati, But 1 much wondes; why this
Bocklard doth to thisday retaine the name
of Pree-hold Land, fithence time hath bred
fuch an alreration, thatinthe point of Ser-
vice,aman canfcarce difcerne any difference
betweene Free-hold Lands, and Copy-hold
Lands. The favourable hand of time hathfo
infranchifed thefe Copy-holders, that
whereas in the Saxorstime, theirScrvices
did confift wholly in Feafance; now they
confiftinRender, in Vfer, and inPrender:
as Free-holders Services did in thofedayes:
£nd onthe other fide, time hath dealt fo un-
favourably with Free-holders, hath fo
abridged them of their former freedome;
that if you compare the Service of the Free-
holders, with the Service of the Copy-
holders, Senties humc potims quam illum
fore liberwm, How many Free-holders
s day, charged with ba
ices, as many (I doubtnot) as
py. holders? Nomarvell ther

B
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¥lcta lib, 5.
P 5t

(6)

able menturae Copy-holders, and many Pe-
zantsturne Freeholders ; no marvell, Lfay,
that men of all forts and conditions, promif-
cuoufly, both Free-holders and Copy-hol-
ders, fithence thereis fuch (mall refpec had
unto the quality of the Land in therefer.
vation of our Services. Yet obferve,l pray,
though rime hath foinfranchifed thefe Copy -
holders,that they have in amanner fhaken off
all villaine Scrvice ; yet they retaine a badge
of their former bondage, for they remaine
fill fubje& to their Lords will ; therefore at
thisday they are termed Tenants at will : bue
with Free-holders othérwife it s, for they
arenot in that [ubjection to their Lordsy per-
adventure in this refpec onely Bocklands
may be termed Free-hold Lands, and Folk.
land Villaine Lands ; and yet time hath dealt
very favourably with Copy-holders in this
pointofwill,as well as_in the point of Scr-
vice.

Sec, VI

20r, as 1 conjeure, in the Saxons time;
fure I am, inthe Normanstime, thofe Co-
py-holders werefo farre fubject to the Lords
ill,that eorum tenentes tempeflive & intempe-
prowolantate Domini poffent yefumi ¢ re.
vocri, a§ Braclon, and Fleta both fpeakes
the

(7)

the Lordsupon the leaft occafion, fometimes
without any colonr of reafon, onely upon
difcontentment and malice; fometimes a-
gaineupon {fome fudden fantafticke humour,
onely to make evident to the world, the
height of thein power and authority, wonld
expell out of houfe and home their poore
Copy-holders,leaving them helpleffeand rea
medileffe by any courfe of Law,and driving
them to fue by way of Petition.

Sze. IX.

Vtnow Copy-holders ftand upon a furg

) ground, now they weigh not their Lords
difpleafure ; they fhake notat every fuddaine
blaft of wind, they eate, drinke, and flecpe
fecurely, onely havinga {peciall care of the
mainechance (viz. ) to performe carefully
what duties and fervices foever their Tenure
doth exat, and Cuftome doth require; then
let Lord frowné, the Copy-holder carés
not, knowing himfelfe fafe, and not within
any danger, for ifthe Lords anger grow to
expulfion, the Law hath provided feverall
weapons of remedy ;forit is at hisele&ion,
either to fuc a Swbpena or an AQion of Tref-
paffe againft the Lord. Time hath dealt very
favourably with Copy-holders in divers re-
fpe@s, SEC:

Hobbes | 40696030

Nagoya University Library, Hobbes |, 40696030



(8)

Szc. X.

I}‘\': [ perceive my felfe rafbly run_.?h ginte
anincxtricable Labyrinth, I will there-
fore faile nolonger in thefe unknowne coalls,
but will baften homewards, 1willcontent
my felfe with this. T know amongft the
Saxuns theflentiall parts of a Manor were
knowne; but whether there then were the
fame forme of Manors whichis at this da
that I dare not examiae, for fearc of being
accounted more curious than judicious, and
thercfore leaving the Saxons, I draw fome-
what fiearet tromme; “and -come-to.the Nor-
mans,from whom wee had the very forme
of Manors, whichisobferved amo:
this prefent houre.

Szc. XI,
Confefle indéede, that fithence the Ori-
ginall_creation of Manors, Time hath
broughtinfome innovationsand alcerations,
as in giving alarge freedome unto Copy-hol -
ders, both in the nature of their Service, and
in the manner of their Tenure. Yet may
boldly fay, that the felfe-fame forme of
Manors remaine unaltered in fubftince,
though

(9)

though fomething al ered in cicumftance,
Demefne termed i Latine Demanium,Doma-
#ium ot Dominicumsis takenin a double fenfe,
proprie, andimpropries proprie, forthat Land
whichisinthe Kingsowne hands; and the
Chopimus Diith, that Domanium ef illud
quod confecratum unitum, ¢ incorporatume,
regie Corona, take Domaniwm in this fenfe,
and then you exclude all common perfons
from being (eized in Dominico: foradmit the
King paffc overthe Demefne Lands,as foone
asthey come iatoa common perfons hands,
definunt ¢ffe terre Dominicalss 5 for though
the Kings Pattentee, haththe land granted to
him, and to his Heires, yet comming from
the King muft neceffarily beholden of the
King, itis contrary to the nature of Demefne
Lands to beholden of any ; therefore though
thofe Lands which commonly arc termed
ancient Demefne, viz. fuch Lands as were
quondam inthe hands of Edw, the Confeffor,
may properly be termed generally ancient
Demefne, becanfe they were inancient time
in the Kings owne poffeifion, yet toterme
them atthisday the Lords Demefnes, or the
‘Tenants Demefnes being fevered from the
Crowne is improper ¢4, qus fuers

& SEC,

Chopinus de
demomio fronte
b3,
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(o)

SIECen K|

Henby this i appeareth that thofe lands
Tarc termed émproprié Demelne, which
areinthe hands of an inferiour Lord or Te-
nants, nor can fuch a one in proprietic of
{peech be faid to fland feized of any Land
whatfoever in Dominica [, butif youobferve
narrowly the manner of pleadings,the words
are ufed in a proper fenle, for you fhall never
finde thar an jateriour Lord or Tenant, will
Pplead that he is fimply {cized in Deminico,
but (till with chisaddition, 7s Dominice fus ng
de feodo, and-thav-wery-aptly, fox. this word
Fecimplieth thus much, that hiscftate is not
abfolute, burdepending upon fome fuperior
Lord:therefore I conclude with the Feudifts,
thata common perfon may aptly be faid to
ftand {eized in Feodo, orin Diminico fo ut de
feed. butimproperly in Dominic) fimplys the
King ¢ canverfo may properly be faid to
ftand feized Dominico fimply,but in Feods
improperly, orin Dominico () #t de feods.
Bradton divideth thefe Demcfne Lands into
twobranches ; under the fiift arc compre-
hended thofe Lands which the Lord injoyeih
in his owne poffeffion; under the fecond,
thofe Lands which are in the handsof the in-

ferior.

(11)
ferior Copy . holders: His words are thefe;
Dominicnm dicisnr quod quis habet ad menfam
fiim G ideirco Anglice vicat, Bordlandsdici- el
tur etiam Dominicam villinaginm quod tradi- "
e villanis, quod quis tempeft.ve & intempe-
JHive refimerep ffit,provelustate fiss & vevo-
sire.

Sec. XilL

leta agreeth with Braffor in this divifion,
Fand untothefe two headdes more fortscp s,
of Demefne Lands : His words arc thefe;
Domiricum est mulri[hx;n’f ansem Dominicum
propricterra admenfam afiznata & willinagi
wm quod tradytar villawis ad excolendum, que
tempeftive, & intempeflive pro voluntate Do-
mimi & poterit revacari [icnt eff de terra
commilfa tencnd quidiucimifferi plicuerit:pos
1erit & dic. dominicii dequo qris bibet libernm
tenerentamalins sfln froct & ctiam nli quis
baber liberum tencmentum aliser curam d cn-
(loded.cipoterit & curasor-qnorii unus d:ciiwr ab
bomine, aliusin jure,Dominicum ctiam dicitur
ad differentiam cjus quod tenctur in [ervitio.
Dominicum denigue eft orne illud tenemen-
tum dequo antec [['r obiit [¢fitns, nec refert,
chm afi fruitu vel fine, & deqw fi ejeclus effe
reeuperare poffit rer affifam nove def-ifme licer
alinshaberes afum fructis ficut dici poteris deil-
C 2 dis

9
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(13)
lis quitenent in villenagio qui atuntar ¢ frums
sur won pemise projrio [td womine domini
i
Sec. XIV.

THis opinion of Brafl. and Flets, bo.h
confenting in one,th:t Copy-hold Land
is parcell of the Lords demefnes,wanteth not
moderneauthority tofecondit, for 15.Eliz:
in the Excheq. 1findeic adjudged in the cafe
of acommon perfon, how!oever it isother-
wile inthe Kings Cafe; That it the Lord of a
Manor granteth a way, Omaes terras. fuas
domimcales ythe Copy holds parcell of the
Manors paffé by thefe genierallwordssacicher
doth this want Reafonto confirmeit ; for in
the time of Heary the 3. and E. 2. when
Brad.and Flea lived,Copy-holdets were ac-
compted meere Tenants at will, and there-
fore aftera fost their Lands reputed tocon-
tinue ftillinthe Lords hands,and now,though
cuftome hath afforded 1them a furer founda-
tion to build upon.yctthe Francke Tenement
ar thecommon Law, reflingin the Lord, it
canbe no firange thing to place their lands
under the rancke of the Lords demefnes,
Bu_t todeliver my minde more freely in this
point, Lihinke thathowfoever, according ro
the ftriét ru'cs of Law, thefe Copy- holds are

parcell

— - o ——

(13)

parcell of Lands demefnes, yet in propriety

of {pecch (if propriety can be in impropric-
ty) they are themore apely. called the Copy-
bolders demefnes; for thoughthe Frankete-
nement be in the Lord by the Common
Law, yet by the cuftome, the inheritance
abideth in thie Copy-holderss and it is not
denied, if a Copy-holder be impleaded in
making tytleto his Copy-hold,he may juftly
plead, guod eft feifitns in Dominico fuo, with,
this addition, fecundum confuctud. M anerii.
Therefore 1 conclude, that howfoever the
Common Law valueththe tytle of the Copy-
holder,yet he hath fuchan intereft confirmed
unto him by Cuflor t the Lord having
no power torefume his Lands at your owne
pleafure they are (though improperly) called
(yet peradventure truly accounted)the Lords
demefnes, and that in theeye of the world,
howfoever it be.in the cycof the Law, thac
thefe Lands alone can properly challengethe
name of the Lords demeines (itany Lands
inthe pofleffion of inferior Lords, may pro-
perly challenge that name) which the Lord
referveth in his owne hands, for the maiate-
nance of his owne Boord or Table, be it his
walte ground, his arable ground, his pafture
ground, or his medow ; be it his Cepy-hold
whichhe hathby efcheate, by forfiture, or

C3 by:
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(14)
by purchale, or be it any part of his Frec-
hold Land,of which I mult {peake aword by
the way, not to provethatitis demefne, for
manifeft probatione nowindigentes,butto fhew
you inwhat fenfe itis taken, and how farre
it extendeth.

Sec. XV.

A Frecholdis takenina double fenfe; ei-
ther’tis named a Freehold in refpect of
the ftate of the Land, or in refpec of the
ftate of the Law.

Src. XVI
N refpeét of the ftate of the Land,
Ifo Copyholders may be Freeholders; for
any that hath any eftate for his life, or any

greater cftate in any Land whatfoever, may
1n this fenfe betermed a Frecholder.

Sec. XVIL

N refpeé ofthe ftate of the Law, and fo
Iit is oppofed to Copy holders, that what
Land foever is not Copyhold is Freehold,
and inthis fenfe T take thronghout this Dif-

courfe.
Sta.

(15)
Ssc. XVIIL

He namé of Frecholders extendeth not s
onely unto Lands held per fer.tium m. Fen.
bitare,asit did by th'ancient Lawes of Scots 5
and amongft whom Frecholders were
knowne by the name of milites, butitreach-
cth likewile to lands holden per ferwitiii Scca,
whetherin libers Socagio,orin willano Socagios
Liberum Socaginmis,whereany Tenant holds
of any Lord by paying yearely a certaine
fumme of money in licu oftillage, and fuch
like fervices, and not by efcnage ; and this is
termed fometimes ‘common Socage.
Socaginm wvillanum is where the ancient st
fervices of carrying the Lords dung into

e WO 5 call
the ficlds, of plowing his ground at certaine

dayes, of plathing his hedges, and. fich are
not turned into money s but remaine fill un-
altered; and ifyou doubt that fuch Land as
held per willapsm Socagiom cannot come
within the compaflc of Preehold Land: for
your {atisfation, reade Bragon, li6, 2.0ap.8.
niom 8. BdFenns de prim> defuniFionis membso
ad fecundum properenins é pauca de ferwitiis Do
i debitis pereradtemus,
Servicesinindividwo are manifold.
threefold.. 1. Corporall fervices,
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(16)
fervices. 3. Accidentall fervices.
Corporall fervicesare of two fores ; Servi-
ces of Submiffion, fervices of Profit.

Szc. XIX.

Etvices of Submiffion, are homagé and
Sfcalry, which are certaine Ceremonics
nfed among tenants, whereby theéy fubmit
themfelves unto their Lords, and binde
themfelvesby folemne o1th, orby faithfull

romile, from that day forward to become

the Lords men for life, for member, for ter-

- rene honour, or admizimuwt, to OWeE unto

him faith,for the Eands-which they hold of

him. Both thefe Ceremonies are ufed at the

firft entrance or admittance of any Tenant,

and both tend to one end iz. to inforceeve-

ry Tenantto acknowledge and confeffe him-

felfe Tenant unto his immediate Lord, yet
they differ inmany materiall points

Szc. XX,

IN regard of their feverall mannes of per-
formance: for in doing fealty, the Tenant
takethafolemne oath, in doing homage only
giveth his faichfull promife; and thenceitis
that fealty is accounted the more facred fer-

vice

(17)

verence than fealty in many refpedts, for in
doing homage, the Tenant kneclerh, in do-
ing fealty he ftandeth ; indoing homage, the
Tenant muft remaine uncovered 5 in doing
fealty, he may remaine covered s in doing
homage, the Lord kiffeth his Tenant, in do-
ing fealty be kiffeth him not. Laftly, indoing
homage, the Tenant promileth to become
the Lords manfor life, formember, and ter=
rens henor. In doing fedity he onely fwea-
reth to become the Lords faithfull Tenan:
the.reafon of this difference I'learne to be
thissbecaufe homage efpecially concerneth
fervice inwarre,& properly appertaineth un-
to Knighss (ervice ; but fealcy chiefely conq
cerneth fervice at home,and propetly apper-
cainethto Socage tenures and though now
*tis held, thata Tcnant by Socage may doe
homage, and that ‘homage ex fe- maketh
Socagetenure, and not Kaights fervice 5yet
origindlly homage was invenred for Tenants
by Knights fervice, and fuch as were bound
by theirtenurs to attend their Lords in the
warres ; but fedlty was primarily devifed for
Tenants in Socage, and fuch aswere bound
by their tenureto magure the Lords ground,
and carefully to difcharge all rurall affairess

D and

wyice, though homage be the more humble
fervice, and performed with farre greater re-

mmage.
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(18)

and thisagreeth with theancient Lawes in
Seotland, foramong(t them none were ac-
counted Frecholders, but onely Tenants by
Knights {crvice, and confequent!y nonebut
they could doec homage; and therefore
matvell noe why in doing homage, the Te-
nant promifeth tobecome the Lords man for
life, tor member, for terrene honor, indoing
fealty hee onely fiveareth to become the
Lords faithfull Tcnant.

2. They differ in regard of the perfonsto
whom theyare performed, and that two
wayes. In refpect none is capable of recei-
ving homage, butthe Lord in perfon, bur the
Lords Stewatd,, arkis Bailiffe is capable to.
receivefealty inthe Lords behalfe, 2.Inre-
fpe&thata Lord who hath but ancftate for
hislife in his Scigoiory cannot reccive ho-
mage, but fuch a Lord may receive fealty.

3+ They differinregard of the perfons to
whem they are performed, and that two
weyes. 1. inrefpectth tno Copyholder is
capable of doing homage, buthe is of doing
fealty, witnefle common experience. 2.1
refpeé@thata Tenant forlife oryeares, is un-
able to doe homage, fortisa ground in Law,
that none can doe homage but tenant in fee-
firople,osad mimimums,tenantin tayle,

Swo.

(199

Szc. XXL

Vta Tenant for life or yeares, are'both g/ uin

able to doe tealty, according to: Little-Toxley 5.8.
toms sule, that fealties areincidentto every. o Co,

e t tenures in Franck-almoigne, mon Pla
o el
Leffee for years

us opinions, they differ in regard thatho- cunoc doc

and tenantsac will, contrary to fome erroni-

mage can be but once done unto onc Lord flo-
by the fame Tenantzand therefore 'tis agreed,
that if Landsdefcend unto me, which s hol-
denof Z.5. by homage, and | dec unto him
homage, and after other Lands dcfcc_ndcxh
unto me by another Anceftor, which is hol-
den ofthe fame Lord by homage, I (hall not
doe homage againe,but fealty onely, becaufe
1cannottwice become the Lordsman s bue
thefelfesfame Tenantmay feverall times doe
fealty unro the felfe-fame Lord; and there.
foreifa Copyholder furrendreth Whitcacre
unto me, for his Whiteacre I fhould doe
fealty unto-the Lord. If after another fr-
rendreth untome Blackeacre, I {hall docfeal-
tie likewifeuato the fame Lord. And thus
much for fervices of Submiffion,

D2 SEG
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S c. XXIL

ivices of Profits are of two foits tending
tothe publique profit of the Common-
weale, as- when the Lord injoyneth his T e
mant to amend high wayes, to repaire de-
cayed bridgcs, o fimilia. 2. Tendingtothe
puvateprofitofthe Loid, as wherethe Te~
mant is injoyned to be. the Lords Carver.
Butler, or Brewer, or is tyed to payle the
Lords Parkes, to tylethe Lords Hoafes t;
thatchthe Lords Barnes, and fimilia.. Aud
thus much for corporall fervices. 150
Annuall férvices are in number infinite; irr
nature all one, forthey alltend toth’increafe
ofthe Lords Coffers, and are rcmvcdi;
their duties, as well for Copyhold.Land, as
Frechold-Land ; thoughinthe Sasons time
andlong afterthe. Conqueft, they ‘wirc‘ne—’-
ver, or feldome referved for Copyhold
Land, but onely for Freeliold- Land. }i will
not enumerate many. particulars of annuall
fervices, for that were as endlefle, as num-
bring the fands of the Sea ; onely this I {a;
that tho(c annuall fervices which here co i
withinthe compafie of my meaning, cc nrf?(ek
all in Render, none in Feafance, for thofe
annuallfervices, as well as accidentall fervi.

ces;

(21)
ces; which confift in Feafance, [ comprchend
under corporall fervices's thixsleaving both
corporall fervices and annuall, 1 bend my
courfe towards accidentall fervices, which
before I beginto particularize, obferve thele
two things by the way :

1. That accidentall fervices differ from
corporall and annuall fervices in‘this; that
moft accidentall fervicesare incident to the
Fee,and aredue without fpeciall refervation
of the Lord 5 but moft corporall fervices,and
allannuall fervices are due upon fpeciall re-
fervation, and are not incidear unto. the
Fee.

2+ That fervice s takenina double fenfe,
in fEriciiori fenfin, and in latiori fenfu s 10 firi-
éiori [enfw, and inthat fenfe the Feudifts de-
fine,fcrvitium fore muznus 0beqn clientelario,
&e.that duty whichthe Tenant oweth unto
his Lord, eitherin performing fome corpo-
rall funéion, or in difcharging fome annuall
payment. In latiori [enfn, and 1o ic fignifieth
any -duty. whatfoever accruing . uato the
Lord, by reafon-of his Seigniosi¢'; and in
this fenfe, thefe accidentall {esvices follow-
ing (which prima facic , may fecme betrerto
ranke under thetitle ofjurifdictions, orra
therunder the name of the fruics of )
may: very fitly-be reduced to this kin
feivicess D3
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The fervices [ayme at, and which 1
meane to treace of particularly
in this placeare thefe following ;

1. Wardfbips. 4. Amerciaments.
2. Herriots, 5. Forfeitures,
3. Reliefes 6. Efcheates,

Wow touching every oné of thefe apart,
and firfe with Ward(bips.

Sce. XXIL

VVufrﬂ:ipp. 5 cuftodia bevedis infra
etatem exiffentis, Polidore Virgilfaith,
that this was #ovi vectigalis genus excogita-
#am, o helpe, Hen, 3. being opprefied with
much poverty, by reafon heeseceived the
Kingdomegreatly wafted by warres of his
Anceftors, and therefore needing extraordi-
nary helpe to uphold hiseftate, the ufe of
Wardthips was fet abroach. But the 33.
Chapter of the grand Cuftomary maketh
mention ofthis to have beene ufed among
the Normans, immediatly after the creion
of Manors, and that theufe of Ward(hips
wasafootebefore &, the thirdstime, as ap-
peareth manifeftly by Glanvil,who writeth

very

(23)
very larzely in many places in his Booke, ruta. tia.s.
and lived in H. the fesonds time 3 Guardians 4.5
are either termed Cefodes, or Caratores, Cu-
feedes a lege, cwratores ab bomine, as Flesa
fpeaketh. The Civilians make three forts of
Guardians, Twor sestamentarisns. 2, Tutor a-
Pratore datws. 3. Tutor legittimms : This in
every point agreeth with our Common Law,
fo wee have Tutorems teffamentarivm, viz.
whereamanpoffefled of certaine goods and
chattells demifeth thefe unto his child, and
withall, committeth the care of his childs
body, and difpofitionof his fubftarce unto
fome friend, this committee is 7utor teifa-
mertarins,unto whom belongeth the carcand
cuftody of the childs body, and the difpofi-
tion of his fubftance, untill hee accomplifh
the full age of foureteenc yeares,and then im-
mediatly hec fhall be out of Ward for
hisbody, buthisgoods may be kept longer,
for as for them they fhall remaine in the
truftees hands, {omany yeares asthe Tefta-
tor appointed byhis lat Wil 2nd Tefta-
ment: for though it be not in-che Fathers
power to reftraine the libertie of his childs
bodylcnger then tothe age of 14. yet the
difpofingof his goods hemay commitroa-
ny, foraslongtimeas himfeltc fhall thinke
expedients Sobythe Stat.32.and 4. 4. 8.
I

Hobbes | 40696030
Nagoya University Library, Hobbes |, 40696030



(24)

1f amanbe feifed of Socage Lands, not hol-
den of the King in Capite, hee may by his
laft Will and Teftament commit the orde-
glands, towhat friend foever,
foras many yearesas fhall feeme moft con-
venient, and that friend is Tweor teffameniari-
s otherwileit is of Lands holden by K
fervice ; forit is not in any mans power by
his laft Will and Teftament, to deprive
the Lord.of that daty which, de jare, be-
longeth to him, and thereforeif a Copy-
holder dieth, his heire under the age of four-
teene. In regard tha this priviledge of ap=
pointing the heires a Guardian for their Co-
pyhold Land;untilt heaccomplifh the age of
fourteene,dejure,appertaineth unto the Lord.
It feemeth that the father cannot prejudice
the Lord inthis kinde, by appoiating himan-
other Guardian by his laft Will and Tefta.
ment 3 hec de Tutore teffamentario. 2. Wee
have Twworema Pratore dattm, wiz. where a
mandevifeth goodsunto his childe, and ap-
pointeth him not Guardian, thenitis inthe
Ordinaries hand to commit the ordering of
the Infants goods unto fome truftie friend,
unto the age of foureteené ; at what time the
Infanthim(elfe may chulca Guardiga: forit

isaruleinthe Civill Law, Inwite carator non

Aatur, and thtis Committee ff Tutor 4 Pratore

Aitus,

(257

dutué. Thefe Gaardianstermed amonglt the

Civilians,7wtores aPretore dati are common-
ly called Guardians, pur nurinre ; and thusin
words we fomewhat differ,inmateer nothing.
3. Wehave Tutorem Ligistimum, viz. where
¢he -intereft doth dejure belong unto any,
without the nomination of a private perfon,
orthe appointment of any publique Officer :
2nd this Guardian is twofold, either /igiri-
mus jure nature, ot ligiimus jare Comunis
ligitimas jure pature, as where the Father
or the Mother hath the Wardihip of their
heiresapparent, beit heire maleor female :
Ligitimus_jsre comun d that Guardian
is twofold, cither Guardian in Chivalric, or
Guardian in Soccage 3 Guardianin Chivalr)
is, where any Tenant feized of Land,
holden by Knights fervice dieth, his heire
maleunder the age of fouttecne, and uomat-
ried 5 then fhall the Lord have the Ward,
bothofthe Lands, and body of this heire
male, unto theage of 21« becaufe the Law
inténdeth, that beforethat age, the heire is
unableto performe Kaights fervice, accor-
ding to the tenute ; but the heire female fhall
bein Ward, nolonger thanto theage of fix<
teené, becaufe the heire female, though fhee
het felfe be wnable to performe Koighes fer-
E vice,
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vice, yetat fixtecne, fhe isablé totake a hisf
band, whoinher behalfe may doe Knights
fervice; and therefore atthofe yearcs fhee
fhallbe out of Ward; nay, fometimes thee
fhall be out of Ward before fizteene; and
tither, where fhee is marriedat the
ofher Anccftor, or wherefheeisany
ve fourteene : when her Anceftor
diethinneither of thefe Cafes fhall fhe bein
Wardatall ; for though the 5242, of W.1.cp.
r1.giveth unto the Lord two yeares nexren-
fuing thefourteerth, yet thar isto be under~
flood, where fhee is under the age of four=
teenc, and unma at her Anceftors death,
and. not- otherwife: Phis for Guardian in
Chivalry.” Guardianin Socage, is, wherea.
ny'one feized of Socage Lands diethy his
heire under the ageof fourteene, then the
next friend unto the heire; to whom thein-
heritance cannot defcend, fhall have. the
Ward of the heires’ body, and of his Land,
untill the age of fourteene,as ifthe: Land def-
cendeth untathe heireby the fathers fide s
then the mother,or next cofin of the mothers
fide fhall have the Ward; dndif the Land
defeendeth to theheireby the mothers fide;
thenthe father, or nextcofin omthe fachers
fide fhallhave the Ward. To conclude; ob-
ferve this difference betweene: Guardian in

Chivaley,

— S —— .

(27)

Chivairy, and Guardianin Socagé, tha
one recciveth the commodities of the Lan
¢o his owne ufe, without givingany account;
tivother onely tothe ufe of the heire, to
whom he fhalibe accountable whenfoever it
fhall pleafe the heire to call him to account
after of foureteene. Thus much con-
cerning Wardfhips; a word concerning Her-
110ts,

Sac; XXIV.

Exriot; or Harriot commeth of the La-
tineword herus, Deminwms, becaufe it is
a duty appropriated to the Lord ; oritis de-
rived from the Saxon word bere exercitus,
becaufe inthe Saxonstime,when the name of
Herriotwas firft knowne, Herriot fignified
nothingelfebut a tributegiven to the Lord
forhis better preparation towards warre, as
ahorfe trapped, or a fpeare, orarmour, ora
{fword,or fome fuchlike Military weaponsand
thereforein this fenfe importing a thing ap-
pertaining to the warre, and being due unto
the Lord, by reafon of this fervice which
‘Tenants oweunto their Lords, many
imployments, it may very fitly be derived i,
ce : This their Herriot among the
Saxonslittle differcd from our Reliefe ardthis “
E 2 ay,

dsatit.Her-
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(28)
day, howfoever now they differ ex diameiys »
But letus examine the naiure of our Hn‘ri s
;;:I‘?s}?—ly, and not fearch into the namrcorr)sf
cir Herriots in thofe dayes hat wi
toexamine the nature of Ifelic’lf‘s’fx‘ofal:‘;:rie
;,{z.,.iSr.nmJ:hus fpeaketh; A chio‘r ish;
Lmdcr, made death ofa Tenanit to his
ord,of the beft beaft found inthe poffei ¢
of the Tenant decealed, or offome ot} ef Min
cording to the ordinance and arﬁcn‘nln:’nﬂ“"
the party deceafed 1o the ufe of thel or;t
which toucheth not the Land atall, nor r} ¢
?Sgc‘_fnor hisinheritance, neithcr hath any
Gparifon toa Relief,for i deth rathe
ofgrace and good wi’].l, xh(al‘:lt;)fc ::‘é;ct! Pax;‘::lhcr
tfl;é{ ?mmkvilllzincs, than freemen ro,rhis ?
peaketh Fleca, Herriottum eff v
praflatio. abitenens, liber ve o
R i, foem: 4 2R
{:‘1 1:;1 d; {f[lldndﬂ mebiori,gua qatder; Ppre, /;f::
agis, fuit de gratia quam de jure cbr ’
habet com parationem Jn;mmz,':;[ fod’Z:[/M"'
non continget quia failum lm‘t[lﬁr{}:v i
_ This eur Herriot is twofold ; Hertio S
vice, Herriot Cuftome 3 Herriot Sery Vol
that Heriot which is never due w:irhzm;’ &
ciallrefervarion, and is fcldumt): r:fcrvmcl Ly
on any leffe eftate, than ancftate of ir:h'ur'"
tance. Herriot Cuftome, is thar Hcr;;c;

which.

e

(29)
which is never due upon fpe
on,buc is challenged upon fome particular
Cultome,and is vfuaily payd upon aneftate
for life,. and for yeares, as well asuponan
eftate of inheritance. Touchingthe originall
of thefe Herriots, doubtlefl they arenot of
thatantiquity which the name doth promife;
forthough amongthe Saxons, the name of
Herriot was knowne, yet the nature of both
thefe,Herriot Services,and HerriotCuftome,
was utterly unknowne,untill the comming of
the Normans ; who immediatcly upon the
Conqueft changed the name of the Sexons
Herriot,and termed it by the name aof Re-
Jiefe, leaving notwithftanding fome diffe-
rence betwixt them, for where the Saxons
Herriot, confifted ufually in the payment of
fome military weapon; out Religfe inthok
dayes confited wholly in the payment of 2
certaine fumme of money,and prefently after
the Nerans had thus wholly altered the
name,and fomewhat altered the nature ofthe
Saxens Herriot, thenuponthe parcelling of
their lands unto inferior Tenants, they inven-
ted this new kinde of fervice nnknowne a-
mongft the Saxons, and termed it by the
name of Herriot Seivice, afterward, up-
on the infranchirementand manumiffion of

certaine villaines; thefe Herriot Cuftomes,

weregivento the Lordsasa continu Al futur
Ez ity

3
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grasalation ; fo tha originally, as Britten,
and Fleta well note, they were granted
meerely, ex gratia, but now time hath effe-
&edit, that they are challenged, ex debiso.
Thus much of Hesriots; a word of Re-
liefe.

Snec. XXV.

i Elicfe is a certaine fumme of money
which every Frecholder payeth unte
7. his Lord, being at full age at the death of his
Anceftor, which incffe@foundethall one,
with thele wordsof Glunvil,Heredes majores
Jlatim pofe deceffion awrece(fornm fuorans.pof.
“funt e tenere in hareditate [ua licsk Domini
pofiint feodwm funm com heredein manus fuas
capere: itaramen mederate id fieri debery ne ali-
quam difJeifinamberedibus fariant,poffumt enim,
beredes [i epus fuerit, violentic Dominorum re-
Jiffere, dum tamenparati unt Relivium aliare-
tro fervitia eisinde facere ; with this agreeth
Hotamex ¢ che definition of Howoman, Relivigm eft bo-
e wabo Morarium quod [ introitus caufi
patrom Laygitur quafi morte wfwali altimsvela-
Cadi ceciderit qued jom & nove fub-

is relicfe by the ancient Civill
Law was termed Zstrostus; and Vincentius

* texmeth it Preffantioncrs [en [alutionem fa-
lams

(31)
Itam pro sonfirmatione fin renovatiine poffeff
onss, and that veryaptly: for indeede Re
liefe is the key, which opens the gate togive
the heire free paffage to the poffeffionof his
inheritance. Braéfongiveth this reafonwhy
itiscalled a Relicfe, Luia hereditas que jacens s
fuir per antecefforis deceffam Releviatur inmax
us haredis ¢ propter factam relevationem fa -
ciend eris abberede quedimyraftatio que dici-
tar Relevium. Skene fondly imagineth that
it taketh his name, 4 relevands, in anot!
fenfesfor faith he, Reliefeisgiven by the
nantor Vaflall,being of perfeage, after the
expiring of the Wardfhip; to the Lord, of
whom he held his Land by Knights fervice,
itisby Ward and Reliefe, and by payment
thereof he relieves, and as it were, raiféth up
againe his landsafterthey were fallen downe
into his fuperiors hands; by reafon of Ward-
fhip. But thefe words of 6/anvil will ferveto ¢,
convince him of exror; Tandam vers eodem ad
atal? perveniente, G fidtadihevedisatis reftitns
tione quictws erit & Relivio ratione onflodie &
thisReliefe is twofold. 1 Relizfo Services
2« Relicfe Cuftcme: Reliefe Servicey isthat
which is paid upon the death of any Fr
holder. Reliefe Cuftome; is that which is
paid uponthe death, change;or al on of
any Freehiold, according rothe Cuftomeof
the

Skene
fignum .

cap.86.

il 5,
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(32)
the place, in many places halfea yéares pro-
fir,inmany placesa whole yeares profic, and
therefore where Braétonfaith s 2uod dat Do~
mino Relevinm qui fuccedis jare hgreditatis,

nom autem is qui acquirit 5 that is to be taken
with thiscaution,ne7 illud etiam confuetndine,
praftare deber yui acquirie, Thefe Relicfes
1,as well for lands holden in Soccage,
as Landsholdenby Knights {ervice: for lands
holdenin Soccage inthis manner;1fa Tenant
in Scceage die, his heire above: the age of
fourteene, then fhall the heire double the
Rent that his Anceftors was wont to pay to
the Lord, as if the Tenant holdcth of his
Lord by fealty and fivefhillings s thenfhalt
the heire double the Rent, and fhall pay
ten (hilliogs, viz, five fhillingsin the name
ofaReliefe,overandabovethe five thillings,
which hee payeth for his Rent. For Lands
holdenby Knights {ervice inthismanner 5 if
aTenantby Knights fervice dieth, his heire
offull 2 1. ifheholdeth by an intire Knights
Fee, hee payeth five pound, if by halfe 2
KnightsFee, thenhe payeth fiftie (hillings,
ifbya quarter of a Kaights Fee, hee payeth
25, fhill ngs, and fo proportionably, who fo
holdeth more, payeth more, and whohol-
dethleffe, payethlefle s yet for the fuller ap-
! prehenfion of the quantity of a Reliefe:letus
examing

(33)

examine what a Knights Feé fignificth, A
knights Fee, is fo much land as_ in ancient
time was accounted a fufficient living for
aKnighe, but whether this was rated accor-
ding to the quanticy, or according to the
value, Cawfidici cerianty & adbuc fibjidi
zeliseft. Some holdaccordingtothe quan-
tity, and thataccording to the feverall com-
putations ufed in feverall places. A Knights
Fee wascither more ot lefle 5 as in the Dut-
chie of Lancaffer : a Knights Fee contained
foure hydes of land, every hyde foure
carnesof land, every carne foure yard
dangs, every yard thirty actess and every
Knights Fee 192 0.acres. According to other
computations, a Knights Fee contained,
6803 but according to moft computations, a
Knights Fee contained five hides of land,
evey hide foure yard lands, every yard land
24.3ctes, according to which computation ;
a Knights Feecontained 48 0. acres: (0 that
according to feverall computations, a
Knights Feewas more or leffe. Others hold,
thata Knights Fee was meafured according
tothequality, not according tothe quantity 3
according tothe value, notaccording to the
content : and amongft thefe, fome holdthat

land to the value of fifteene pound par ammam Giwden

madea Knights Fe
faith, thar, Sub Henrico tertio guodammod) co-
4cFi fuerits equites fieri g libras quindect

and therefore, Cimden
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excannuts terraram redditibus colligarunt 5 and
out of Masthew Paris, hee writeth, thatanma,
1256, Exit edictum reginm preceptnmaue eft
& acclamatum pertotum yegnum us gui baberes
16. libratas terra & fwpradsét. aymis redimisus
tirocinio donavetur, nt A nglia, ficut Isaliansi-
Iniarobiraretnr & qui mollentyvel qui non pofs
(ot boncrem fatwe militaris (witinere pecunia
[e redimerent. Others hold, that cenfus eque-
firie, wes fortie pound revenue in Freehold
1and s and of ‘this opinion is ' Sir Thomas
Smith :others held, that cenfus equestris, was
twentie pound revenue 3 and this opinion is
confirmed by many authorities, and reafons
cited in Anth. Lowes Cafe;: byan-ancieat
Treatile, demodo temendi Parliamentwmtem-
fere Regis Edwards filii Etheldred, where it
appearcth, quod comisatus constibat exmiginti
Srodis wnins militis quolibes feodo computats ad
wiginti libratas, Barowia conflabasy ex-13.in
feodis actertia parte unins feodi militis fecun-
dum compmtaionem prediéia wiwm fecdum
militis conflabat ex tervis- ad- walemiam
20, /4. and therefore where the Statuteof
Ed.3. d m'lit.bus, provideth thata Knights
Living fhall be meafured by the value of
twenty pound per anmam 5 this is but anaf-
firmance of the CommonLaw- 2. This is
{irengthened by the wordsof the Statute of

(35)
W. 1. c4p. 36, and by Fitch. this

Soccage land to the value of twentic pound
par anmnms, are putin equipage with a Knighs
Fee.3.InaWrit of mefoe,brought per Ranwl.
phaw de Normanvile petentens ver [ws Luciam
de Kymetenentem P.34 E. 1. appearcth, that
twelve carnesof Land made a KnightsFec,
every-carne being inancienttime of the va-
Iue of five nobles per anmam 5 according -to
whichaccount, a Knights Fee amounted to
twenty pound per anmum, Thefeare the fe-
verall opinions, touching the quantity of a
Knights Fee, imbrace ofthefe, which fhall
feeme mofk confonant to reafon, For my
owne part, thinke that in the ancient time,
a KnightsFee, was meafured according to
the number of the acres ; but inthofe dayes,
according to the value ofthe land : therea-
fonof this aleerationis 3 that thoughinanci.
enttime, as well asin thefe dayes, fomelands
werc farre more fruitfull than others ; yet the
value of every quantity of land was certaine-
ly rated, -according to the Cuftome of the
places, and never upon any occafion was the
land increafed or decreafed ; and therefore
were they to examine whetherany man had a
fufficient living for a Knight, they wounld
lookeno further than to the quantitie of his
B2 land ;

cemeth pird.rar5e
fomething pregnant, for in both thefe places, view-o 6.
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iand, for by the quantitic, they could pre«
fently judge the value ; butnow the value is
not certainely rated in any place, but increa-
fethand decreafeeh vpon every occafion ; and
therefore reafon requireth,thatinthefe dayes
a Knights Fee,-fhould be meafured, accor-
ding tethe value,not according to the quanti~
ty of the Land, for by reafon of the differenc
value ofthe land,one man may be betterable
to maintaioe the dignity of a Knight, with
two hundred acres in fome place,and of fome
land, thananother with foure hundred acres
of other land. But howfoeverit is,whethera
Knights Feebe rated accordisgtothe value,
oraccording tothe} quantity let ithere reft.4
Now give mee leave to examineat what
time, and by-what Law it was firft provided,
that for every Knights Fee, the fourth partof
a Knights Revenue fhould be payd in the
name ofa Reliefe,viz. 5./i. for every Barons
Fee,the fourth pare of aBaronsRevenue,viz.
one bundred markes s for every Earles Fee,
the fourth part of an Earles Revenue, v »,0ne
hundred pound'; furely Reliefes were paid in
this manner, before the statmte of Magsa
Charta, and that is fomewhat pregnant by
this; that by the very words.of that stazuse,
This Reliefcis termed Antigunm. R eleviam 5
and by, Glagwil, who writ before the making
ofthis statate; this is fomewhat manifeftfor
he

(37)

he fpeaketh to this effect, Dicitnr rationabile
el alicujus justa confuerndinem regni
de feodaunisés militis centwm ﬁlei‘.yid( Socea-
gio wero quanswm valer, cenfis illiws Socca-
gii per anmum de Borowia wero nibil cer-
sum flatutum. eft quia juxta voluntatem &
mifvicordiam Domini Regis [olent Baronie
capital, de relevis fwis Domino Regi ‘fa=
sisfacere. : from whence I gather,” that
Statwte of <Magna Charta was_in parc
an affirmance . of the Common Law, i
part aninftitution ofa new Law. .

Touchiog,_ Relicfe paid by Knights, it
wasbut anaffirmance of the Common Law,
becaufe they were, certaine before the s74-
#ute, Touching, Reliefes paid_by. Barons,
it was aninftitution of 2 new Law, becaufe
they were before uncertaine s and the rea-
fons why Dukes and Vicounts, are aot men-
tioned i this szature, as well as Earles, Ba
tons,and Knights is this, becaufe when that
Statate was made,. there wasneither Duke,
Marquefle or Viconnt in England. The firt
Duke that ever was in England fithence the
Conqueft,wasthe Blacke Prince,cldeftfonne
to Ed.the 3. The fixlt Marquefle that ever was
in kngland, was Rebert Earleof 0xford,crea-
tedby R. 2. and the firft Vicount thatever
wasin England Deminus de Bello monte, crea-
tedby H.6. E 3 But
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Butthough atthe making of this Statwre,
thefe dignities werc unknewne, yet theyare
comprehended under the equitic of the St4
tute, and according to their feverall dignities
fhall pay Reliefe unto the King, aDuketwo
hundred/7.a Marqueffe two handred markes,
and fo ratably and proportionably. But to
conclude, let us compare Herriots and Re-
Ticfes together, and obferve inwhat they dié-

er.

1. They differinthis, that 2 Herriotlicth
in Prender, and 2 Reliefe in Render. 2. In
this, that a Herriot is paid in théname of a
Tenant deceafed ; buta Relicfe in the name
ofanheire, who is becamie Tenarit: . Inchis,
that Heriots are paid by Copyholders, as
well as Freeholders ; but Reliefe by Free-
holders only.4.Inthis, that Herriotsare ever
due upona{peciall refervation,or uponfome
particular Cuftome ;. but Reliefes are inci-
denttothe Fee,and are due without referva.
tion or Cuftome, contrary to the opinion of
Vincentinus, whoholdethaRelicfe extrinfe-
cam fore preflationem & no inele feodo, Thus
much touching Reliefes, 2 word touching
Amerciaments.

Sac,

(39)
S e, XXVI.

AMerciamcntisa Pecuniarié punifhment
for any offence committed againft the
Lord ofany Manor, or (as fome more at
largedefineit) itisa certain¢ fumme of mo.
ney impofed uponthe Tenant by the Ste-
ward by oath, andprefentment’ of the ho-
mage; forthe breach of any by Law made,
cither for the profit of the whole Kingdome,
or for the benefit of the little Common-
wealth ameng them(elves, or for default of
doing fute, ‘or for other mifdemeanors, pu-~
nifhable by the fame Court, infinite in nom-
ber and quality; and thisword Amerciament
taketh his name fr6 being inthe Lords mescy,
tobe punifhed more or leffe at his will and
pleafure, and it differeth froma Bine-in di-
verstefpedts.

Inthat whofoever is fined may lawfully be
imprifoned, but whofoever is a mercied can-
not. 2.Inthis,that Amerciaments are inci-
dent unto- Court Barens, as well as unta
Court Leets,and Fines are never incident to
any Court Barons,but to Court Leets onely,
orother Con ts of Records 3. That Amer-
ciaments are incident unto every Manor
whatfoeversbut Eynesarcincident unto fome

few
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few Manors onely ¢ thé réafonof this duffe-
rence is partly grounded upon the former
difference ; for fithence Amerciaments are
incident untoevery Court Baron, and Court
Barons ate incident unto every Manor 25¢-
guitur'ex. confequente;thatuinto cvery Manot
Imerciaménrs are’ inciden, but ex adverfo,
Fines being in¢ideat unto Coutt Lectsonely,
and thofe Coure Leets being in fome few
Manoys onely;not inevery Manor exprefly
Sequitur, that Fines are not incident untoeves
Ty Matior, biit unto forhie few Manors onclys
4.Inthis, that Amerciaments are afferable
Perparesper, [acramentsm pruéammd' legalinth
Hominit ACDiLenersgut | AR mrbdiededicli

forielmiirtamercianiesodelinguent.muliare
poffint + but Finesare never a erable in this
kinde ; for looke what Fine focver the Goure
impofeth upon the delinquent, that bindeth
fufficiently, without furcher affcrance, Give
me but leave to aske two queftions, when
had this afferance his firft conception or cre-
ation? 2. How may Amerciaments in Court
Leets be difcerncd and diftinguithed from
Fines impofed inthe fame Court, fince they
areboth pecuniary punifhments for offences
committed? Touching the firft queftion, 1
thinke this Law of afferance wasbefore the

uv::h Hht. Stapute of Magna Charta for Glanvile thus
cap.ix

fpeaketh

g (41)
fp:akctb of ity Eff antem mifericordia Domsi-
i Regésy quoiquis per juramentum legalium
Imm!um de wiceneto eatenns amierciands eff ne
aliguid de fuo honorabili contenen. ‘amittas ;
and therefore by this appeareth, that this
Stat. of Magna Chariay was but an affir-
mance of the Common Law in this point of
afferance. Touching the fecond quettion,
know that tisnot inthe power of the Cour’t
toimpofea Fine, or an Amerciament at their
ele@ionforany offence committed, but till
the quality ofthe puni(bmentmuft fleceffari-
1y fute withthequalitie of the offence, from
thefeverall natures of offences committed,a.
rife the feverall names of punithments infli-
Ged. Theoffencesia refpect of the place 4re
twofold, and in refpect of the perfors two
fold, In refpeét oftheplace, offences com-
mitted, extracuriam, of which the Srcwmi
by no common poffibilitiecan have cogni
zance without the prefentment of xhcbho:
mage, and therefore the power of} prefenting
Lhelm, and impofing Funil’hmcms for them
elongeth: untothe furors of theLeet, ind
Dot unto the Steward; and thcﬁ:puniﬂm;‘n'
thus impofed are termed Amérciamer ';s
2. Offences committed in Coria, of which
the Steward can take fufficient notice w'r!‘
cur the ‘helping hand of the homage ;n‘d
° 5€,

there-
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tiercfore the punifhments of thefe offencés

belong unto the Steward;nor unto the Ju-

rors ;and thefe punifhmentsthus impofed are

termed Fines, Thus in refpe& ot the place,

cffinces are twofold. In refpect of the per-

{on,. they. are likewife twofold : Offences
committed by, private: perfons: 2. Offences
committed by publike Officers, and Mini-

fiers of the Coust, in the adminiftration of

their office, punifhit.ents impofed foroffen-

ees of the former rapke are termed Amer.
ciaments, ofthe latter ranke Fines, the one

afferable pér pares, th’othernot ; and the rea-

fon why the Stawte of  Magna Charts in

this point of afferance, extendeth ot unto

any offencescommitted in Court by private
co.8:Greifegs. Pexfons, or publique Officers: aeither uato
cofe. any offences committed extra cariam, by
publique Officers in adminiftration of their
Office, is this, becaufe though the words ‘of
thestarute are generally extending unto all
offences: whatloever ; “yet tivintent of the
Stawte makers was not to make the Ju-
xors Afferors in omnibus delictis multtandis,
{edin iis-vanturimody puniendis quorsm cer-
1am._pofiint babere notiviam, & intelligens
#am, as Flus ([peaketh, and therefore
fithence the Steward hath more certaine fio-
tice of offences. committed in ¢aria by what
perfons

Fleta b 1.
sap.g8.

(43)

petfons foever then the Jurors have, and
canbetter judge anddifeerne of the natures
and qualities of offences committed, Extra
euriams by publike Officersthan Jurors can ;
therefore furely the intent of this Szatute,was
toleave the punifbment of thefe offences, to
the difcretion of the Steward, and not the af-
ferance of the homage. Thus much concer-
ning Amerciaments :a word concerning For-
feitures.

Sze. XXVIL

Orfciture commeth of the Fresch word

Forfaitl,[celus, quia feeleram ¢ delifiorum
perpesratio et forisfuiturarum canfad origo.
in onr Language it fignifieth the cffect of
tranfgreffing, rather than the tranfgreffionic
felfe; kueane, it fignifieth the penalty for
the offence commitred, rather than the ad it
felfe, whereby the offence icfelfe is perpetra-
ted, and it extendeth both unto Lands and
unto Goods; unto Lands, both Copyhold
and Frecheld.

Touching the caufes from whence fprin-
geth the forfeiture of Copyhold Lands. I
thall have occafionto fpeake more liberally
lnanotherplace, and therefore I will filently
pafle them over, fpeaking fome few words

G 3 touch.
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touching the caufesfrom whence Forfeitures:
of Frechold Land arife.

The caufes are many, amongft the which T
have obferved. 1. That if any Frecholder
aliencth his Land inMortmaine, hee forfei-
teth hisFrechold. 2. 1fa Frecholder ceafeth
for the fpace of two whale yeares, to per-
forme fuch Setvices, orto pay fuch Rents; as
heistied unto by his Tenure, and hath not
uponhis Land fufficient goods or chattelsto
be diftrained, he forfeiteth his Frechold.
3. Ifany Frecholderinfringeth any conditi-
on whereunto hec is tied, hee forfeiteth his
Frechald.

Touching the canfes from whencegrow
the forfeitures of goods, they are likewife in
number many,and from the feverall caufes
of forfeiting, goods arife feverall names of
goods forfeited. 1, 1fa Felon ftealeth goods,
and upon purfui de,waiveth thefe d:
and leaveth them inany partof the tslannr,’
and be not attached upon the frefh' fuite of
the owner; then are thefe goods forfeited to
the Lord, andare termed waives. 2. If any
beafls are found wandering inany place,and
be proclimed in three market Townes
adjoyning,and are not claimed by the owner
ina yeareanda day ; thenarethe beafts for.
feitedtothe Lord, whohath fucha liberty,
ind.are termed Eftraycs, 3. If any fuffer

Ship-

— ——— S ——

(45)
Shipwracke upon the Seas, and through
theviolence of the Waves, goods are caft
upon the Shore 5 and being feized by the
Bayliffe, are not claymed within a yeare
anda day atter the feifure ; thenares thefe
goods forfeited to the Lord, who hath that
Franchize, and are termed Wrecks. 4. 1f
one cometo aviolent end, without the fault
of any reafonable crearure, then immedi-
atley that thing whichis the caufe of that
untimely. death, becommeth forfeited un-
tothe Lord ; and it is termed 2 Deodand;
as this old Verle teftificths Omnia gue
movent ad mortem [unt Deedandat as it a
Horfe ftrikcth his Keeper, and killeth him:
or if aman driveth his Cart, and fecking
toredrefle it, falleth, and the Cart wheele
running over bim, preffeth him to death;
or if one felling atrce,givethwarning to com-
mets by to look tothemfelves, and notwith.
flanding warning given, fome body is flaine
by theall of the tree, the Horfeintbe firft
Cale sthe Cart and the Horfes inthe fecond
Cafe,&the Trecin thethird Cafe,are forfei-
tedtothe Lord as Deodands : many other
forisof forfeited goods1 mightaddeuntothis,
but I will forbeare to enumerate any morc in
this kind; and to fpeake more largely of thefe
which1 have already coumerated, for three
fpeciallrealons ;

G3 1. Becaufe
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1. Becaufe they are duties accruing unto
the Lord, not mecrely from the Tcna;rs,nor
{olely by the A&t ofthe Tenants, bat moft
commonly from ftrangers, and by the fole
act of firangers, and therefore I confefle are
oot aptly ranked under the name of Services,
2. Becaufe a perfeét Manormay well fubfift
without their affiftance, fincethey adde no-
thing to the perfe@ion of the effence of 2
Manor. 3. becaufe they are not incident un-
to every Manor, but into fuch Manors onely
as canchallenge them, eitherby fpeciall pre-
feription, orby Patent from the King; for
primarily and originally thefe torfeitures of

oods, belonged t6 the King for thefe feas
ons, cfpecially, becaufe what goodsfoever
havenocertaine owner knowne'to challenge
intereft in them, as waives, eftrayes, and
wreckes,the propertie of fuch goods be-
longunto the King, virtste prarogativie s and
thus much Braifonintimateth,whenhe ﬁirh
Sunt alia quedamqn.ein nullius bonis ¢ dicuys.

2Ar ficut wrecoum maris, e, (& alie €5, que

Duminkm non bhabent ficus amimalia vayantis
g = Z >

& yue [unt Domini_ Regis propier privilegi.
#im miarium : thereafons why Deodands are

forfeited to the King, s this;

Deodands were originally invented for the
pacifying of Gods wrath, and theappeafing
of

e s———
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of Godsanger, and thefe things thus forfeis
ted, were according roithe true intendment
ofthe Lawto be fold, and money diftribu-
ted among the poore ; and therefore upon
whom could the Law have better confer-
red this benefit; or rather impofed- this
chargethen uponthe King,who seprefenteth
Gods perfonuponthe earth, and whom the
Law prefumeth will deale more juftly, and
truely; nay; more liberally and bountifully
withthe poorein his kinde,than any inferior
Lord, whoperadventurt out of his unchari-
tableneffe, peradventure out of want,will be
fo farre from adding any thing tothat which
is due, that hee will rather unjuftly fub-
ftra&t part, or unconfcionably: detaine the
whole.

Since therefore, thefe Forfeitures of
goods neither adde to the ‘perfection of
a Manor, neither are incident unto eyery
Manor; to fpend any fusther time a.
bout a fubje& fo fuperftuous would ill be-
feemethis{mall Treatile, whercin the fcope
and end  aymeat, is this,onely to prefentto
your view what things {oever are neceffarily
requifite to theeffence ofevery Manor, and
what Services foever areincidensunto every
Manor: and thus much concerning Forfei~
tures aword concerning Efcheats.

Skc}
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Ssc, XXVIL

Scheates cometh of the Fresch word
E Echear excidere, &aretermed excadentiz,
which imports Lands fallen into the Lords
band for want of heire, generall or fpeciall
toinherit them, but before the Lord- enter
into an Efcheate inthis kinde, the homage
ought o prefent t, and being prefented pro-
clamation ought to be madeto give notice
totheworld, that if any man come in, and
jultly claime, he (hall be received 3 the ho=
mage then finding it cleare intitle the Lord,
as to Lands Efchcated. -

Befides this ordinary fort of Blcheate,
there isanother fort of Efcheate, and thatis,
whereany Frecholder committeth Felony,
and is atrainted, the King (hall have animum
diemdr vaftum 5 and then it commethunto
the Lord asan Efcheate; thus much concer-
ning the nature of Services in generall, and
there are fo many particular Serviees in indi-
widue, that T might infift in millions more;
but feare of incurring the cenfure of bring
overtedious, reftraioeth the forwardnefle of
my hand: yet fithence occafion isfo favoura-
bleto me, Twill prefume fo muchupon your
paticnce, as tolay open the feverall remedies

which

(49)
whichi the Law hath provided for the obtai
ning ofthofe feverall Services before men-
tioned, if perchance they be wrongfully de-
ceived by the Tenants ;and for method fake,
T will begin with corporall Services.

Szc. XXIX,

IF aoy Freeholder refufeth to do homage,
or fealty, which are corporall Services of
{ubmiffion ; orto mend high wayes, repaire
decaied Bridgess or fimilis,which are cor-
porall Services, tending tothe publique pro-
fit of the Common-weale, or to difcharge
theoffice of a Carver,a Butler, a B; eT, OF
fuch like; or to payle the Lords Parke, to
tyle the Lords Houfes, or to thatch his
Barnes,or fimilia; whicharc corporall Servi-
ces tending tothe private profit of the Lord;
1f, Ifay,any Freeholder refufeth todoany of
thefe Services, being bound unto them by
his Tenure ; then may the Lord lawfully di-
ftreine his cattle or his goods, and detaine
themuntill facisfaction begiven, by perfor-
ming fuch Services as the Law doth require,
and thefame remedy which the Law hath
provided for Corporall Services, is likewife
provided for Annuall Services:

H Sxc.
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Sic. XXX,

[ Orif any Freeholder refulcth to pay any
annuall Rent, or to difcharge any annuall
payment, according to his Tenure ; then may
ord lawfully diftreincand ina Replevin
y the Tenant, may avow the di-
and jultific the taking. Butno a&tion
ill.lye for thefe annuall Services,
no more than for Corporall Services ; for it
isagroundin Law, that aslong as the Rent
continueth ofany eftate or Franke tenemeat,
10 action of debe lycth for thearrearages
ofthe Rent, nor forany other Service what-
foever; andrthercforeif a Leafe forlife be
maderefcrving rent, the Leffor cannot maine-
taincan action of debt for the arrearages of
this Ren, as longas the eftate continucth,
but prefently upon the deteimination of the
eftate an action of debt Iyeth for the arrca-
rages of the R en incurred before the time of
the determination: but what hath the Law
provi'ed noothcr remedly for thofe annuall
Services,then adiftrefles Surely no, before
feifein, none,but afrer [eifein once gaized, tis
achiscle@ion, cither todiltreine, or to bring
an Affize : and thus much touching remcdies
forcorporalland annuall Seivices.

Skc.

(s1)
Saec. XXXL
Ccidentall Services are gottenby many
Aditﬁ-n’ng meanes; By feiftre oncly, as
the Wardfhip of the heires body together
withthe Waives, Eftraics, Wreckes, Deo-
dands,and fuch like forfeiturcs of goods..B
th’entry onely, as the Wardfhip of theheires
Land, fogether with Lands forfeied tothe
Lord, eitheruponthe breach of fomecondi-
tion, or upon an alicnation in Mortmaine.
3. By Seifure or Diftreffe, as Herri
ces, contrary to the opinion of fome who
held them gaineabl: by Ditrefleonly, 8 not
ifure,or a&ion, as Herriot Cuftomes;
forupen the ele ment of the beft beaft,
the Lord may maintaine an action of deri-
nue aga nftthe heire. 5. By entry,oradtion
as Lards forfeited to the Lord, by 'the
cefling of his Tenant, or Efchear, accruing
untothe Lord, cither upon the attaindeur o
death of his Tenant without heire;
\

of Ceffavitsin the fecord,the Lord may enter
ormaintaine 4 Writof Efcheate: 6. By Di-
frefle or Adion, as Reliefes and Amercia

ments. For Reliefesthe Lord may diftreine,
or bring an a&ion of debt ; neither d‘o:.h:!.n
any whitimpugne the former ground, thatas
long as the rent doth continue,&c.becaufein-
leede Reliefe is the fruir and approvement

H of
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of Services rather than any fervice, and for
Amerciaments the Lord may either di-
ftreine or bring anaccount of debr, otherre-
medy the Law hatb provided again(t firan-
gers, for detaining of thefe duties fromthe
Lord, asto infit inone: if a ftranger will de-
tainethe Wards body or the, Wards land

from the right Lord, a writ de recto de cafto
diaterrecy heradislyeth againft the ftranger,
but tomeddle with ftrangers werc to wander
ontof the little Common weale, and there-
toreto keepe my felfe withinmy bounds and
limits, I will here conclude, touching the
two materiall caufes of a Manor, wiz. De.
wiefnes and Services: a word touching the
efficient caufe of a Manor,and then T will end
the definition of a2 Manor.
The efficient caufeof a Manor is expref-
fed inthefe words, of long continusnce, for
indecde time is the mother, or rather the
nurfe 6f Manors;time is the foule thatgiveth
lifeunto every Manor, without whicha Ma
nordecayeth and dyeth, fortisnot the two
materiall caufes ofa Manor, butthe efficient
caufe (knitting and uniting together thofe
two materialll cavfes) that maleth a Manor.
Henceit isthat the King bimfelfe cannor
createaperfe@ Manorat this day, for fuch
thingsasreccivetheir perfection by the con-
tinuance

(53)

tinuance of time, come not within the com-
paffe of aKings Prerogative, and therefore
the King cannot grant F{cehold to hold by
Copie, neither canthe King create any new
cuftome, nor doe any thing that amounteth
tothe creationof anew cuftome, and there-
fore a compofition made betweene the Kinz
and his Tenant, where he bath Herriot cu-
ftome to pay 1o. /. in Levie thereof every
timeit falleth, is no binding compofition:
forthis amountethto the crea f anew
cuftome. £t bec omnin G [imilia funt semporum
nom regum [eu principums opera, which fully
verifieth theold {aying, Piws vale: vulgaris
confuctudo quam regal concefiio, this is the
fole caufe why the King cannot createaper-
fe& Manor at thisday, and this isthe chicfe
caufe why a common perfon cannot create a
perfe& Manor, but northe fole caufe; for
there isthis caufe farther, a perfe& Manor
cannot {ubfift without a perfeé tenure, be
tweene very Lord and very Tenant: but a
Common perfoncannot create a perfe te-
nute, and confequently cannot create a per-
fe@ Manor, before the Stat. of Qtlliemphr'u
terrarumyif any Tenant feized of Land in
Fecfimple had infeoffed a ranger.he might
have referved what fervices hee thoughe
fit, or had he réferved no fervices, yuLxhu

3 aw
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Lawwould h avelmployed a perfeé tenures

berweene the Feofforand theFeoffeesfor the
Feoffee was to hold off the Feoffor hy the
fame fexvices, thatthe Feoffor held over on
his Lord Paramount, but fince this Statute,
1t a Tenantfeifed of Land in Fee, infeoffech
neither by the exprefle refervarion
f, 00T by the implyed ref
a )\Lrt{ﬂ
tenure uuuda(rhn dxy buweun. the Fe-
offor and the Feoffec; forthe Feoffee fhall
hold immediately of the Lord Paramount
not of the Feoffor, and further, as the King
candoe nothing which amounteth to the

creationof a new - cuftome:- fo.a common
perfon can doe nothing which amounteth
tothe creation ofanew tenure, and there-
foreif therebe Lord and Tenant by 10, s.
rent, and the Lord will confirme the eftate
of aTemant Tenend. by a Hawke, a paire of
gilt fpurres,a Rofe or fimilis, this is avoyd
confirmation; otherwife had itbeene if the
Lord had conﬁnmdxl e eftate of the Tenant
Temendwm per 5. s that had beene a good
confirmation;becanfe it tendeth onely to the
abridgement of an old ten ure , and rot to
the creation of anew, and as it is with a con-
firmation,foiris witha compofition uponthe
reafonof rhnsqrom.d itis, that if the Lord
of

(s55)
of a Manor purchafe forraine lind lying
without the Precinéts and bounds of the Ma-
norhecannot annex this unto the Manor
he Tenants be willing to doc their
this amounteth to the creation
tenure, which cannot be effeéted
3 And therefore if a man having
fanors, and the Lord \%\ul’wilhnv),
have the Tenants of 1efe Manors
to doe their fute and fervice to one Col t,
thisis but loft labour in the Lo:d toprad
any fuch unions for notwithftanding this uni-
onthey willbe ill two in Nature, howfo-
ever the Lord covetto makc thcm one in
Name, and the onc Manor hath
tocall the Tenantsto \hg other
every ac dene inthe oneto pui
ders in the other is traverfabl 3
Tenants will voluntary fubmic n.mmlvm
to fuch an innovation, and the fame bee con
tinue ithout contra
make rms union pcrfux and of two uﬁu,
Manors in nature, make onein name and ufe:
and fuch Manors peradventure there are thus
united by the confent of the Tenants
conunua ice of time, but the Lords po er
f it felfe is not fufficientto make any
union, ¢auf qua fupra, Bugif
dethofanother, by way of Efchcate thele
two

Hobbes | 40696030

Nagoya University Library, Hobbes I, 40696030



(56)

two Manors may be united togethier, fortior
enim eft difpsfisio legis quam hominii, Bue
inthis, that [ exclude common perfons from
being able to create a tenure, 1 may feeme
fo impugne many anthorities which hold at
this day,that a tenure may bee created by a
common perfon, for ro clearechis colour of
contradiétion,knowthat tenures are tivo fold.
Firft imperfe®, as where a man maketh a
Leafe for yeares or for life, or a gift in tayle,

bereis an imperfc& tenure betweene the

Leflorand the Leffee, the Donor and the

Donee; and this imperfec tenure I confeffe

may becreated by a common petfon at this

day. Secondly, perfec betweene very Lord

and very tenantin Fee, and fuch a tenare a

common perfoncould never create fince the

Stat. of Quia Emptores terraram, and con-

fequently a common perfon cannot createa

perfeé Manor fithence, for withouta perfect

tenure a perfe® Manor catnot {ubfift.

Thus much touching the definition of a

Maror, thus much 1 fay rouching the two

materiall caufes, together with the efficient

caufe. A word of another canfe of 2 Manor
which appeareth not inthe definicion fo ma-

nifeftly asthe other caufes doe,this isa caofe

which among the Logiciansis termed, Canfa

Jinequanen, and that is a Court Baron, for
indeede

(57)
indecdethatis thechiefe prop and Pillar of
a Manor, which no fooner faileth but the
Manor falleth to ground: if wee labour to
fearch ont the antquity of thele Court Ba-
rons, we fhall finde them as ancient as Ma-
nors themfelves. For wheathe ancient Kings
of thisRealme, who had all the lands of
Englandin Demcfne did conferre great quan- vide Lambin
tities of land upon fome great perfonages, 1s<xrliaron
with liberty to parcellthe land out to other verss 74
inferiour Tenants, referving fuch dutics Bocosi o
and Services asthey thought convenient, ' '
and to keepe Courtswhere: they might re- +
dreffe mifdemeanors within their Precinéts;
punifh offences committed by their Tenants,
and defideand debate controverfies ari ing
within their jurifdiction;and their Courts
wererermed Court Barons, becaufe inanci-
enttimefuch perfonages were called Barons,
and came to the Parliament,and fatein the
upper houfe; but when time had wrought
fuch analteration, that Manors fell into rhe
hands of meane men,and fuch as were farre
unworthy of fohigh acallisg : then itgrew
toa cuftome that none but fuch as the King
would fhould come to the Parliament, fuch
as the King for their extraordinary wife-
domie or qualitic thought good to call by
writ, which writ, mln hac wice 1an um, yit
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Magra Charta

(60)

though Lords of Manors loft theirnames of
Barons, and were deprived of that dignity
which was inherent totheirnames, yet their

stctaine fill the name of Coure Ba-

becaule they were originally ereéted,
forfuch perfonages as were Barons; neither
hath time beene (o injurious as to eradicate
the whole memory of theirauncient dignity,
intheir name there is ftamps left of their no-
bility, for they are fillintituled by the name
of Lords. Thefe Courts differ from Court
Leetsindiverfe refpeés - Inthis, that Court
Baronsby the Law may be kept once every
three weekes, or (as fome thinke) as often as
it fhall pleafe the Lord, though forthe bet-
ter eafe both of Lordsand Tenants,they are
kept but very feldome; but a Court Leete
by the Statute of magnaChartais to bee kept
but twice every yeares one time within the
monethafter Eafter, and another time with-

3-inamonethafter CMichal, 2. In this, that

Court Barons may bee kept in any place
withinthe Manor, (contrary to the opinion
of 8rian.) Bura Court Leete by the Statute
of Maigna Charta, isto be keptin certoLico a
determinato, withinthe Precin&, 3.1In this,
that originally Court Barons belonged unto
inferior Lords of Manors, but Conrt Leets
otiginally belonged unto the King. 4. In

this,

e T

(61)

this, that Court Barons are incident untoc-
very Manor, fothat every Lord of a M:xfmr.
may keepe a Coure Baron, bat few have
Leets; forinferiour Lords of Manorscannot
keepe Court Leetes withour fpeciall pre-
fcription, or fome fpeciall Patent from the
King. 5. In this, that in Court Barons the
fuitors are Iudges, but in Court Leets the
Steward is Iudge. 6. Inthis, that in Court
Barons the Iewrie confifteth oftentimes of
leffe thantwelve, in Court Leets never; the
reafon of that is, becaufe none arenmpanz}.
led upon the Iewrie but Frecholders, in
Court Barons of the fame Manor, but in
Court Leets ftrangers arc oftentimes impa-~
nelled: 7. Inthis, that Court Barons cannot
fubfift without two fuitors adminimum but
Court Leets can well fubfift wichout any
fuirors. 8. Inthis, that Court Barons en-
quite of 0o offences committed agaioft the
King, but Court Lectesinquire of alloffen-
ces,under High Treafon committed againft
the Crowne and dignity of the King. In
many other refpets they differ, asthat a
writ of errour, lyethupona judgement given
in a Court Leete, butnot ina Court Baron.
Soina Court Leete a Capias lyeth, but in
2 Court Baronin fteade of a Capias is ufed
an Attachment by goods; Seina Court Ba-

12 Ton
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&tion of debt lyeth forthe Lord him:
felfe, becaule the fuitors are Judges, butina
Court Leerethe Lord cannot maintaioe any
action for himfelfe, becaufe the Steward is
Iudge; bur emitting thefe with many more,I
cometothe Etymologie of 2 Manor. Some
derive the word Manor amanendo, and then
it tzketh his name cither from the Manor-
bonfe whichthe Lord maketh his dwelling
place, orclfesmarendo quia Dominus ac te-
wentes im Maneris fui ciresit eobabitant ac ma.
#ent. Some thinketis termed Manor from
manuring the ground, and then it taketh its
mame cither from the Lords Demefnes,
which the Tenants are bound to Manure,or
clfe from the Land remaining in the Tenants
hands, which are likewife tilled and manu.
red; othersare of opinion that itis derived
of the French word mefuer, which fignifieth
to governe or guice, beeaufe the Lord of a
Manor haththe guiding and dirccting of all
bis Tenants within the limits of his jurifdi.
&ion,and this I hold themoft probable Etys
moloy d moft agreeing with the nature
of a Manor: fora Manor in thefe dayes fig-
sifieth the jurifdiction and royalty incorpo-
rate, rather than the Land orScitey Thus
much touching the Etymologie. A word
rorching thedwifion of 2 Manors A Manor

is

(61)
is twofold, r¢ ¢ womine : 2. Nomine 1antuws,
e & nomine, as where the two materiall
caufes of a Manor, the efficient caufe,dr can-
fa fine quanon, doe meete and joyne toge-
ther, nomine tantum, as where any of thefe
caufes is wanting,as toinfift in the two mate-
riall canfes, if the Lord will transferre over
to fome ftranger the fervices of all his Te-
nants, and referve unto himfelfe the De-
mefnes; orif he will paffe away the Deme-
fnes, andreferve the fervices: inboth caufes
the Lord peradventure bath a Manos,nomine
but not otherwife, becaufe inthe one r:auﬁe
he wanteth Demefnes, in the otherfervices.
So if a Manor difcendeth to Co-parteners
and they make partition,and the intire D_c-
mefnes areallotted to the oneand th’ intiré
fervicesto the other, the Manor isnow in
fisfpence, for neither of them hathany Ma.
nor butin name onely » but 11( part of thé
Demefnes and part of the Servicesbe allot-
tedto each onc, then have they each of
them a Manor, not wominesantam, but re ¢
nomine. ‘To infiftin the efficient caufes, If
the Kingatthisday will granta great quan-
titic of land to any Subje, injoyning him
certaine duties and fervices, and withall wil-
Teth that this fhould beare the nme of 2 Ma-
nor, howfoever this mlay chanee to gz:z;
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thename of a Manor, yet it will not bea
Manorinth’ eftimation of thelaw; to infit
in this caulc, fire gua won, 1fthe King grant
awaya Manorto 1.5, exceptingthe Courts
and perquifites, the Grantee hath a Manor
in name; oncly: So if all the Frecholders
dye but one, if the Lord purchafe all the
Frecholdersland,or pafle away the Services
of-the Frecholders, or releafe unto his Free-
holders all their: fervices, notwithftanding
the Demefncs and the Scrvices of the Copi-
holders, yetthe Lord hath but a Manor in
name, becaufc the Frecholders are wanting
which arethe maintainers and upholders of
the Court Baron, and confequently neceffa~
ryhelpetothe perfection of aManor. So if
the Lord granteth away the inheritance of
all his Copyholders, or demifeth all his
lands granted by Copie to another for 20c0.
yeares, the Grantee in the one cafe and the
Ieflec inthe other,haveakinde of Scigniority
ingrofle,and may keepe a Cuftomary Court,
where the Steward fhall be Judge, and fhall
take furrendcrs, and make admittances; and
this in the eye of the worldis a Manor,
though in the judgement of the law it com-
cth far (hort of one. Thus much touching the
divifion of 2 Manor. I might here handle
many collaterall jurifdictions, appropriated

to

(65)

to Lords of Manors, as that our ereing
Dove-houfes, of proving the Wills of their
Tenants deceafed within their Precinétsin
many places ;of inclofing Common, leaving
fufficient befides for the other Commoners,
with many ofthe like 5 Sedha lubens libenf=
que omitro. Andthusclofing up this part of
my Treatifetouching Manors.I cometo the
other parttouching Copyhold.

Sz c. XXXIL

Necede not ftand to difcourfe at* large
th'antiquitie of the Copyholders; for if
you caft your eye backe to that is paft, you
fhall eafily perceive that Gopyholders,
though very meanely difcended, yet they
come ofanancient houfe; and therefore 1f
inthispoint you defire fatisfa&tion, call to
minde what T have already fpoken; and (ifT
miftake not ) it will fufficiently anfwer your
defire. Give me leavetogoe a fteppe further,
and to examine the feverall names which
Copyholders have had fromtime to time al-:
lotted unto them, together, with their pro-
per Etymologies immediatly uponthe Gon-
queft: they were knowne by the name of
Villaines ot Tenants in Villanages fo termed
by the Normass, cither in refpect of Imbe-
cillity

WE
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cillity and incertainty of their cftates, which
were Fr(ﬁunddcd upg;mvery weake foundati-
on,wholly depending upon the will of
Lord, and Ouftable ag( hl?s pleafure; orintri:
{pect of their Services, which favoured of
nothing but flavery, whether they were, cer-
tAag determinata, Of incertaac indeterminara,
wbi [ciri mon poteriz veffere, guale fervitinm ﬂ:
ceredebereat in Craffino, as Bracton f peaketh 5
contrary to the opinion of fome, who hold,
:hag the Service of Copitiolders were ntve:
fobje@ to fuch incertainties : or lattly, in
refpect of the perfons, who for the moff ]”Jﬂl‘[
were Villaines ; howfoever fome free men
did fometimes hold Land by the (ame Te-
nure s the leaft of thefe three reafons is fuffi-
cient to make them deferve that name, bye
joyne them together, and then hee that
judgeth moft favorably of them, will thinke
this the trueft title thatcould bebeftowed
uponthem, yet fome there are, whoin be-
halfe of thefe Tenants, ftic] notto maintaine
(howﬁ!evcgin refpec of ‘their cftates, the:
may notuafitly be termed Tenants jn ’Villu’z
nage, beinginfuch Rrange fubjecion to their
Lords) tocitherin refpe@ of their Servi.
€¢s, northeir Perfons they could meric tha;
name s efpecially if we takethe word in that
reptoachfull fenfe thatit is ufially taken in

at

(65)

atthis houre. But if wee account thofe vil-
laine Services which any way touch Huf-
bandry, as Plowing, Sowing, Reaping, and
fuch like; and thefe men villaines, whoexer-
cife themfelvesin any point of Husbandry,
then they agrue, that their Tenure couldin
no wife have anapter terme than this; for
they confefle, that thefe Copyholders were
for the moft part, Rufici & Pagari, and their
Scrvices whol'y, ad Raflicitater tendentia:
Howfoever, 1dare not wholly difallow of
this opinion, though I cannot altogether ap-
prove of it, for I admit, and in amanner con-
fent, that amongft the Normans, thefe Ser-
vices, which weecall Rurall Services, were
called willaine Services; and thofe men
whom we terme Husbandmen were termed
Villaines ; and doc ho!d that the Copyhold
Services in thofc dayes were moreflavifh,
than Rurall; and they themfelves rather
pondmen, than Husbandmen ; otherwife we

fhould make their Tenure differ innothing
fromancient Soccage Tenure, whichI affure
my felfeisotherwife : for though Soccagres
were Ruftiques, and in that fenfe Villaines ;
yet their Tenure was never noted by the
name ofa Tenurein Villenage, till in many
places their Corporall Servicesbegun to be
wrned into money: then for diftinction fuke,

X
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theone began tobe called Liberum Soceagium,
the other, Vilanium Seccagimm. Buc long
before thefe Coppiholders, were termed
Villeyaes, and therefore withiout all doube
their Tenure wasin bafencflc andflavery, a
degree above the ancient Soccage Tenure ;
till at length the Lords of Manors-being fra-
med tomore civility, beganthen tothinke it
amoft uncharitable part to keepe their poore
Tenantsin that bondage 5 therefore out of
the remot(e of their owne confciences, and
the compaffion of their Tenauts miferies,by
lieele and lictle, they infranchifcd them, and
releafed themof their heavier burthens, re-
ferving Services of another nature in liewof
them. Thus having fhakenoff the fetiers of
theirbondage, they were prefently freed of
their opprobrious name, and had other new
gentle files, endtitles conterred upon them
they were every where then called Tenants
by Copy of Court Roll, or Tenan:sat will,
according to the Cuftome of the Manor:
which ftyles import unto us three things.
1. Nomen. 2, Originem. 3. Titalum, - His
name is Tenantby Copy of Coutt Ro'e ; for
heis not called Tenant by Court-Rolv, but
by Copy of Court-Roll ; and thisisthe' fole

Tenantin Law, who holdeth by Copy of a.
oy Record, Charter, Deede, ‘or any other
thing,

(67)

thing. 2. His commencement is atthe will
ofthe Lord. Forthefe Tenantsin their bixth,
as wellasthe Cuftomary Tenants upon the
borders of s¢itland, who have the name of
Tenant 5 were mecre Tenants at will : and
though they keepe the Cuftomesinviolated,
yetthe Lord might, fans controll,eject them:
ncither was their eftate hereditarie, inthebe:

ginning ; as appearethby Britren : for ifthey pyinon a6, |

died, theireftate was prefently derermined,
asin cafe ofa Tenantat willat common Law;
and infome poiats, to thix prefent houre, the
Law regardeth them no more, than ameere
Tenant at will ; for the Frechold at the
Common Law, refteth not in them.
their Lords 5 unleffe it be in Copyhoids of
Franke Tenure, whichare moft ufuall in an-
cien: Demefnc; though fometimes out of an-
cient Demefne, wee fhall meete with the
like fort of Copyholds, as in Northamtons
Shire, there are “Tenants which hold by
Copy of Court-Roll, and have no other evi-
dence, and yet hold not at the will of the
Lord. Thefe kinde of Copyholders have
the Franke Tenare inthem, and it is notin
their Lords, as incafe of Copyholds in bafe
Tenure. Befides, Copyholders fhall not at.
tourneupon the granting away of the Manor,
nomorethas Tenantsac will at the Com-

w3 mon
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mon Law s and their eftate can be no infrane
chifement to avillaine, no more thena meere
cftatcar will. And further, their Lands are
parcell of the Lords Demefnes, as well as
Lands granted away ac Will, according to
thecourfe of the Common Law 5 and for his
Title and Affurince, thatisaccordingtothe
Cuftome of the Manor : Forthe Cuftome of
the Manor hath fo eftablifhed, and fo fixed
them in their Land, that if they doe their
Services and Dutics, and performe the Cu-
ftomes of the Manor, they areas wellinheri-
table, according to the Cuftome, as hethat
hatha Franck Tenement at the Common
Law: and fithénce Cuftome is the lifeand
foule of Copyhold Eftates, and whatfoever
fhall, or can be fpoken touching Copy-
holds, arifeth from this Head, and from this
Fountaine ; Give mee leave in the fecond
place to fpeake fomething  concerning
them.

St e XXXIIL

~Vftomes are defined to be a Law, or

Rightnot written,which being eftablifh-

ed by long ufe;,and the confent of our Ance-
ftors, hath beene, and is daily pratifcd.

Cuftome, Prefcription,and Viage ;how.

foever

(69)

foever there be correfpondencic amongft cunom

them, and dependancie one on the other,
and incommon {peech, one ofthemis taken |
for another,yet they are three diftiné things;
Cuftome and Prefcription differ in this.
1. Cuftome cannot have any commencement
fince the m emory of man, but a: Prefcription
may, both by the Comon-Law, and the
Civill : and therefore where the Statnre,
1.H.8. faith, that all aGions popular, muft be
broughtwithinthree yearesafter the offence
commi ted; whofoever offendeth againft
this Samte, and doth efcape uncalled for
threeyeares, he may be juftly faid to pre-
fcribe an immanity againft any fuch:adtion.
2. A Cuftome toucheth many men in gene
rall; Prefcription, this, or thatman in parti-
cular: and thatis the reafon why Prefcripti-
on is.perfonall, and isalwayes made inthe
name of fome perfon certaine, and his An
ceftors, or thofewhole eftate he hath ;buta
Cuftome havingno perfon certaine inwhofe
name to prefcribe, is therefore called and al-
ledged after this manner. Infuch a Borough,
infuch a Manor, there is this orthat Cu .
frome. Andfor Vfage, thatis the cfficicnt
caufe, or rather,thelite of both; for Cuttome
and Prefcription lofe theic being if Vfage
faile. Should Igoe about tomake a Cata-
K 3 logue
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logueof feverall Cuftomes, | fhould with $:~
[iphws fixwm volvere, undestake an endleffe
piece of worke, therefore 1 will forbeare,
fince the relationwould be an argument of
great curiofity, and a taske of great difficnl-
ty: Lwillonely fet downe abriefe diftinéti-
onof Cuftc mes, and leave the particulars to
your owne obfervation. Cuftomes areei-
thergenerall or particular; generall, which
are part of the Common law, being carrant
through the whole Common- wealth, and
vied in every: County,. every City, every
Towne, and every Manor. Particular, which
are.confinedto (horter bounds and limits,
and have not fuch choyce of fields ta
walke in, as generall Cuftomes have.
Thefe particular Cuftomes are of tweo forts,
either difallowing what gencrall Cuftomes
dog allow, or allowing what generall Cu-
ftomesdoe difallow,, as for example fake:
By:the generall Cuftomes of Manors itisin
the Copiholderspowerto fell to whom he
pleafeth, butby aparticular Cuftome ufed:
infome places, the Copyholder befare he
can inforce his Lord toadmit any one to his
Gopihold, istomakea proffertathe nextof
theblaod, or to the nextof his Neighbeurs
b oritntefolic,who givingasmuch asthe par-
tieto whomthe Surrenderwas made, fhould:
have

(71)

haveit : foonthe other fideby the gencrall
Ciftomesof Manors, the pafling away of
Copyhold land by decde for more than for
one yeare without licence is not wartauted;
yetlome particolar cuftomes in {ome Ma~
nors doe it: fo by the generall Caftomes of
Manors Prefeniments, orany otheractdone
in the Leere, after the moneth expited,con-
trary tothe Statute of magna Charta,and 3t.
E.3.arevoyd, yet by fome particular Ca-
fromesfucha@s are good, and {o inmillions
of thelike, asinthe fequcll of this difcourfe
fhall be made manifft And therefore,not to
infift any longer in dilucidating this point,let
usinfew words learnethe way howtocxa-
minethe validitic of a Cuftome + For our
dire&ioninthis bufinefle, wee fhalldoe well
to obfervethefe fixe Rules, which will ferve
us for exadt tryall. 1. Cuftomes and Pre-
feripionsought tobe reafonable, and there
forea Cuftome thatno Tenant of the Ma-
norfhall put inhis Chateell to ufc his com.-
monin Campis femimasis: aftet the Cotne fe-
v:rcd,umilfrhe Lordhave put in his Chat-
tell; is a voyd Caftome, becaufe unrealo
nable , for peradventure the Lord will ne-
ver put in his Chatell,and then the Tenants
fhall lofe their profits: fo'if the' Lord will
prefcribethat he hath fuch ‘a Cuftome with-

in
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inhis Manor, that if any mans beafts be ta-
kenby himuponhis Demefnes damage Fe-
fant, thathe may detaine them untill the ow-
ners of the beafts give him fuch recompence
forhis harmes as he himfelfe fhall requeft;
thisisanunreafonable Cuftome, forno man
ought to be his owne Judge. 2. Cuftomes
and Prefcriptions ought to be according to
common right, and therefore if the Lord
will preferibe to have of every Copyhol-
der belonging to his Manor, for every
Courthekeepeth, a certaine {umme of mp-
ney, this isavoyd prefcription, becaufe itis
not according to common Right, for hee
oughtfor luftice fake todoe it Graids; but it
the Lord prefcribe to have acertaine Fee of
his Tenants, for keeping an extraordinary
Court, which is purchafed onely for the be-
nefitof fome particular Tenans, to take up
their Copyholds and fuch like; thisis agood
prefcription , and according to common
right. 3. They ought to be upon good con-
fideration, and therefore if the Lord will
prefcribe that, whofoever paffeth through
the Kings High way which lyeth through
his Manor, fhould pay him a peny for paf-
fing, this prefcription is voyd, becaufe it is
not upon a good confideration; but if hee
will prefesibe;to have a peny of every one
that

— N —_ o v

(73)

that paffeth over fuch abridge within his
Manor, which bridge the Lord doth ufe to
repaire, this is a good prefcription and upon
a good confideration. So if the Lord will
prefcribeto have a fine at the marriage of
his Copyholder, in which Manor the cu-
ftome doth admit the husband to be Tenant
by the curtefie, or the feme Tenant in
Dower of a Copyhold, this -prefcription’is
good and uponagood confideration; but in
fuch Manors where thefe eftates are not al-
lowed,the Law isotherwile, 4.They ought
to be compulfary,and therefore if the Lord
will prefcribe that every Copyholder ought
to give him fomuchevery mon b

his charges in time of warre,this p
is voyd; but to prefcribe they ought to pay
{o much money for that purpofe is a good
prefcription, for a payment is compulfary,
buta gift is Arbitrary atthe voluntary liber-
tyof the giver. 5. They ought to becer-
tainey and therefore if the Lord will pre.
fcribe that whenfoever any of his Copy-
holdersdye without heire,that then another
of the Copyholders fhull hold the fame
lands for the yeere following, this prefcrip-
tion is voyd, for the incertainty; butif the
Lord will prefcribe, to have of his Copy-
holders; 2. 4.an Acre Rent, in time of warre

L foure

Hobbes | 40696030
Nagoya University Library, Hobbes |, 40696030



(74)

foure pence an Acre, this pre feriptionis cer-
taineenough. 6. They ought to be bene
ficiall to them that alicdge the prefcription,
and therefore if the Lord prefcribeth that
the cuftome hath-alwayes beene within the
fanor, thatwhat diftreflc foever is taken
wichin his Manor for any common: petfons
caufe, isto be impounded for a certaine time
withinhis pound; this is no good preferip-
tion, for the Lordis herebyto receive a
charge and no’ commoditie: but if the pre
feriptiongocih further, that the Lord fhould
bave for every beaft foimpounded acertaine
fomme of money, thisisagood prefeription.
if we defire 1o be more fully fatisied in the
generall knowledge of prefcriptions and
Cuftomes, wee fhall finde' many Maximes
which make very materiall for this purpofe,
among(t which ['have made choyfe of thefe
three, as:moft worthy of your obfervatiod.
1. ‘Fhings gained by matter of Record one-
ly, cannot be challenzed by prefeription,and
thereforeno Loed of a Manor can prefcribe
to havefellons goods,fugitives goods, D'o-
dands and fuch like, becaufe: they cannot bee
forfeited untillic ‘appearc of Record: but
waveseftraies, wreckes and fuch like may be
challenged by prefeription, becaufe they are
gained by ufage without matter of Rcc’ord.

2. A

(75)
2. A cuflome never extendeth to a thing
newly created, and therefore if a Rent be
granted out of Gavelkind-land, or Land in
Borough. Englilh,the rent fhall defcend, acor-
cording tothe courfe of the Common Law,
not according to the Cuftome. 1f before
the Statute 32.H.8.Lands were devifeablein
2ny Borough, or City by fpeciall Cuftome;
A Rent granted out ofthefe Lands was not
devifeableby thefame Cuftome; for what
things foever have their beginning, fincethe
emory of man, C uftome maintaines note1f
there be 2 Cuftome within a Manor, that for
every houfe orcottage twohillings fine fhall
De paid, if any Tenant wichin thefe libertics
maketh two houfesof one, or buildeth a new
houfe, hee fhall not pay a fine for any of
thefenew houfes; for the Cuftome onely ex-
tendeth tothe old.So if 1 have Eftovers ap-
pendant to my houfe, and I build a new
houfe, I fhalinot hive Eftovers forthisnew
buile houfe upon this ground. Tr hath beene
doubted,ifa manby Prefcriptionhath cousfe
of watertohis Folling. mill, heeconverting
thefe- into Corne-mills, whether by this
converfion the Prefcription is not defiroyed,
in segard that thefe Corne-mills are things

newly createds but beceufe the qualitic of

the thing, and not the fubftance is altered ;
L: there-
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sherefore this alteration is held infufficient
tooverthrow the Prefcription ; tor ifaman
by Prefcription hath Eftovers to his houfe,
although they alter the Roomes and Cham-
bers in the houfe, as by making a Parlor
where there was a Hall, vele conver fo, yet
the Prefcription ftands ftill in force:and foif
by Prefcription I have an ancient Window to
my Hall and [ convert this into a Parlor,yet
my neighbours upon this change cannot
Roppe my Window; Caufa gua fupra.3.Cu-
ftomesare likewife taken ftr (tly,thoughnot
alwayes literally. There is a Cultome in
London,that Citizens and Freemen may de-
vife in Mortmayne. A Citizen thatis a For-
reiner, cannot devife by this Cuftome. An
Infant by the Cuftome of Gavelkind, * at
th'age of fifteene, may make a Feoffment s
yethe cannot by the Cuftome make a Will
at thatage to paffe away his Land s tomake a
Leafe, anda Releafe, which amounteth to
a Feoffment. 1f there beany Cuffome that
Copyhold Lands mazy be leafed by the
Lord, vel per Swpervifor. el depstatun [uper.
wiforés : This Cuftome giveth not power to
the Lord, toauthorize any by his laft Will
and Teftament, to keepe a Court in their
ownename, and to make Leafes, Secumdsm
sonfuctwdinems W anerii :but thefe Cuftomes

have

(77)
have this frict con{\ruﬁ'\on,ﬂbccaufc !Em)t
:end(o the derogation ofthe Common L“nv;
yet they are notto be confined to litera! x;
terpretation; forifthercbea Cuftome w ub.
in any Manor, that Copyhold Lands may be
grauted in Feodo fimplici by the (m\cI Qu—
ftome they are grantable to one, and the
heixes of hisbedy, for life, for yeares, o_rl:my
other eftate whatfoever; becault, cui licet
quod s, nom debet guod minss eft non licere;
fo if ‘there bea Cuftome that Copyhold
Lands, may be granted for life 5 by the fame
Cuftome they may be granted, Durante vi-
duitate, butnot e conver(o, becaufe :\ncﬂatf:
during Widdowhood, is leffe than aneftate
for life. Before the statsze of 32. H.8
Lands in certaine Boroughs wete devifable
by Cuftome. Bythe fame Coftome was i7-
plicite warraoted, authorizing Executors to
fell Lands devifable. Now with your pmhr
ence, 1 will onely point at the manges “d
pleading cfou(t)o.nes, 1 finde a foure-fol

i f Prefcribing. :
hlﬁ"’?‘oire(aibcﬁ his Predeceflors, as in
himftlfe, and all thofe whofe eftate hee
hn;l? To prefcribe gemeraﬂyr’, notstg;;?i:las

iptionto place, cr perfon, as w
E’lﬁi{:;eﬁuﬂkr gr:fcriblczh, that it hath beene

ufed
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ufed, that every Chicfe Juftice may grant
Offices; or where 2 Sergeaar prefcribeth,
Lwod valis habetur comfuctwda, that Sergeants
ought robeimpleaded by originall Writ,and
notby Bill.

3. To Prefcribe in a place certaine,

4+ To Prefcribe inthe place of another.

The ficlt fort of thefe Prefcriptions, a
Copyhbolder cannot ufe, inregard of the im-
becillity of his cftate ; for no man can Pre-
fetibe in that manner, bur onely Tenantsin
Fee fimple at the Common Law.

The fecond fore of thefe may be ufed
fometimesby Copyholders inthe pleading
ofa genetall Cuftome, but in alleadging of a
patticular Cuftome, a Copyholder i$ driven
tooneofthe laft, and as occaflion ferveth, he
ufcth fometimes the one, fometimes the o-
ther. Ifhe be to clayme Common, or other
profitinthe fuyle ofthe Lord, then hecan-
not preferibeinthe name of the Lord, for the
Lord cannot prefcribe tohave  Common or
other profit in his owne foyle; butthen
the Copyholder muftof néceflity prefcribe
inaplace certaine, and allcadge, that within
fich a Manor, thereis fuch a Cuftorfie, thar
all the Tenants within that Manor, have ufed
toliave Qommon in fuch a place, parcell of

the

(79)

the Manor: butifhe be to claime Common,
orother profit inthe foyle ofaftranger,then
he ought to prefcribe in the name of 'his
Lord, faying, thatthe Lord of the Manor,
andallhis Anceftors, and all thofe whofe
eftate he hath,were wont tohave a Commion
infuch aplace for himfelfe, and his Tenants
avwill, &c.

Sre, XXXIV.

Hus much of Cuftomes. I come now
home to Copyholders : and in thethird
place Tholditthebeft courfe todilate upon
the manner, and meanes of granting Copy
holds ; wherein ¥ will onely.rely upon thele
five parts.
1. Vponthe perfon of the Grantor.
2. Vipon the perfon of the Grantee.
2. Vponthe Grant it felfe.
4. Vponthething Granted.
5. Vponthe Inftruments, throughswhofe
hands, as through Conduit-pipes, the Lands
are Gradatimg conveyed tothe Purchafor.

And fitlt, of the perfon of the Grantor.
Sometimes the LorcY bimfelfe is Grantor;
fometimes a Copyholder. - In voludtazy
Grantsmade by the Lord himfelfe; the Ihacv:
neit
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neither tefpeéeth the quality of his Perfon,
nor the quantity of his Eftate ; for be heean
Infant, and fo through the tenderncffe of
hisage, infufficient to'difpofe of any Land at
the Common Law, or #o compos mentis,an
Idiotycor a-Lunatique ; and fo for want of
common reafon, unable to traffique in the
world; or an Out-law in any perfonall a&i-
on, and fo excluded from the proteGtion of
the Law; or an Excommunicate, &c. and fo
reftrained, ab omninm fidel.wm communiine,
oratlcalt, & Sacramentoram periitipatione:
notwithftanding  thefe infirmities and difa-
bilities, yet he is capable cagugh to make a
voluntary grant by Gopy,totif a feme feignio-
reffetake Baron, and they two joy :
luntary Grantby Copy, this {hall
the Feme and hen heires, and yet fhe is not
J#i juris, bu fub puteftate wiri, becau
Cuftome of the Maror is the chiefe &
uponwhich ftands the whole fabricke of the
Copyhold cftate; and therefore what Cuy.
frome dottrconfirmetoa Copyholder, the
Law will ever allow, and sever feeke toa-
voidit, inrefpe@ ofany fuch imperfe&ion in
the Grantors perfons,and the quantity ofthe
Lords eftate is no more refpeéted than the
qualitie of his perfon :for if his intereft be
Luwfull;be his cftate never fo great, or never
fo

S o

(81) 3
{o litele tis not materiall ; forbeit in Fee, or
beitintayle or dower, oras Tenant by cour-
tefic, for life or for yeares, as Guardian, or
as Tenant by Statute, or as Tenant by
Elegit, or at will; the leaft of thefe eftates,
is a fufficient warrant to the Lord;: to
Grant any Copyhold: elhcated “unto
him : for aslong time as the Cuftome doth
allow s the ancient Renis and Services,
being trucly referved, and thefe Grants fhall
ever binde them that have the Inheritance,
or Franck-Tenement of the Manor, as well
as offices granted for life,by the chicfe Juftice
of the Common Pleas, whofe office is but at
will, fhall ever conclude the fucceeding
Juftice.. The reafon of the Law is this. A
Copyhblder upon voluntary Grants made
y Copy, doth not derive his cftate outof
the Lordseftate onely, for thenthe Copy-
holders eftate fhould ceafe, whenthe Lords
intereft determineth, Nam (ff//wte primitivo
ceffas derivativws, but thelife of the Copy-
holderseftate is the Coftome of the Manor;
and therefore whatfocver befalleth the
Lords intereftin his Manor, be it determined
by the courfe of time, by death, by forfei-
ture, orother meanes ; yet if the Lord were
Legitmus Dominas pro tempore; how fmall
{o ever his eftate was, that is enough, for the
fame Cuftome that fixetha Copyholder in-
M ftantly
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ftantly inhis land upon hisadmiteance, will
likewife preferve,and prote& his intereft, to
the end, in fuch manner, that though ‘the
Lords intereft faileth, yethisthall never fall
to ground, being upheld by fuch a proppe,
fuch a pillary unle(fe perchance the Copy-
holder offer violenee to his Founder in brea-
king the Cuftome. If the Lord granteth a
Copyhold, and after doth fever thisCopy-
holder from the Manor, by granting the in-
heritance to a ftranger, though nowone of
the chicfe pillars of a Copyhold cftate is
wanting, viz.to be parcell of the Manor; yet
becaufe the Land, at the time of the Copy-
holdersadmitance, had this-necelfary inci-
dent, thisfeverance,being a matter ex poff fa.
¢, cannotamount to the deftru@ionof the
Copyhold, efpicially being the fole 2& of
the Lord himfelfe. 1t a Manor ‘be granted
upon Condition, and before the Condirion
is broken, the Land is granted by Copy,
then the Manor become forfeited, and the
Feoffer entvesh 5 yet the Copyhold eftate
remaineth antouctled, becaufe lawfully efta-
blifhed by Cuftome, and yer all meane
citates and charges whatfover, granted by
the Feoffee ac the Common Law were void~
able apon the evtry of the Feoffer; for wee
haveagronadin Law, that when an eatry is

made

(83)

made forbreach of aCondition, the party to
all intentsand purpofes, is in the fame plight
that be:was inat the timo of the making of
the effate. If a nunleized ofa ManorinFee,
dieth feized, having iffue, adaughter; and
his wifeheing, prevemicss isfeins with a fonne,
andhe ' daightdr granteth Latdsby ‘Copy,
this Grant fhall frand good'agaiaft the fonne,
fur the danghter was Legitims Dominapro
tempore. Soif the Feoffee of a'Manor, upon
Condition to infebffe fa ftranger; the next
day maketha voluntary. Grant by Copysthis
fhallbinde; ahd yet hisintereft was to have
but fmatl continuance. 1f a Manorbe Gran-
ted with a fewe in Francke marriage, and
there isadivorce hadycinfa piercontrattus sfo
that now theintereft of the Manot is now
granted to the feme oncly, and by relation,
the marriage is void, b initis: yer becaufe
theBaron was Legitiniss Dowings protcipire;
any Copyholders eftates granted, before the
divorce, remaine good. Soif 2 manefpoufeth
afeme feigrioreffe; under theage of confeat;
and after fiic dotir difagree, thouigh the mar-
riage by relation was voide, abnitio, yét
Copyholds gratited before difagreement,
fhall never be avoided, canfa qua fapra,

If the Lord ofaManor ¢ommitteth felo-
2 nic
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icormurder, and proces of Outlawr!
awarded againft him, after the Exigémy’hl;f:
granteth Copyhold cftates, a:commgz’o the
Cuftome, and then is attainted, thefe Grants
are authenticall, though by relation, the
Manor swas forfeited, from the time (’)flhc
Exigent awarded. ' Soifthe Lord had beene
attainted by Verdiét,or Confeflion,any Grant
by Copy, after the Felony, or murder com-
mitted, .ﬂmll ftand good, notwithftandin;
the,relations If the Lord of a Manor ac%
knowledge a Statute,  and then granteth
Landsby Copy; andafterthe Manor isde-
liveredto the Cognifecinextent ; the Grant
cannot: by this be-impeached. "And if the
Lord of #:Manor taketh 2 wife, and after
(n:mkcth Copyhold eftates; according tothe
uftome, and dicth, though the femehath
this Maoor affigned unto her for her Dower.
yet cannot” fhee -avoide: thefe Copyho}é
eftates, becaafe the Copyholdersareinby a
title Paramount, thetitle ofrhc/:m,w:,,’;;
Cuftome. . Butparadventure, if the hc;rc;if)j
ter the!death of his Anceftor, before the
Aifignment < madeicuntothe feme for . her
Dower, had granted’ Lands by Copy, the
fememight avoide thefe Grants, beca fe i
'ﬂanr‘lyupo'mhc death ofthe Baron, hrrm‘;
received his  perfection; ‘and nothing ;no;c
was

(85)

swas wanting to the confirmation of her in-
tercft - butthongh the quantity of the Lords
eftate inthe Manor be not refpedted, yetthe
quantity of his efate in the Copyhold is
regardcd. Forif a Copyholder-in Fee fur-
render to the ufe of the Lord for life, the
Remainder over to a ftranget, ox referveth
the Reverfion to himfelfe, if the Lord will
Grant this by Copy in Fee, whatfoever
eftate the Lord hathin his Manor; yet having
but an eftate forlife in the Copyholds no
farger cftate-fhall paffe, then hee himfelfe
hath, Quia nemo. potest plus: juris i aliwm
sransferre. quam:ipfe habei -and further ob=
fetve, that fometimes the Law refpeéteth
the quantity ofthe Lordseftate inthe Manor;
for what Aés foever are fiot confirmed by
Cuftome, but onely ftrengthned  by. the
power; authority, and incereftofthe Lord,
have no longer continuance than the Lords
eftate continueth,” and therefore itis held,
that if a Tenant forlife of 2 Manor, gtanteth
a licenceto a Coyyholder to alien, and di-
<th, the Licenceis deftroyed, and the power
of alienationceafeth.. As for the quality of
the Lords cftate in thie Manor, that is much
more now refpe@ed,’ than either the
qualitie of his cftate, ‘or the qualitic of
his - perfon:. for dfithe Lord; sor he who
foever it be that maketh avoluntary (Jtuélt

M 3 y
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by Copy, hath no Lawfull iatereft in the
Manor, but onely anufurped title, his Grant
fhallnever o bind the right owges 5 bat that
upon hisentry hee may avoidethem, other,
wife wee thould make Cuftome anagentina
wrong, whichthe Law willnever (uffer; and
yetitthe Lord of a Manor by his Will in
writing devifeth, “that his. Executor. fhall
Grant Copyhold eftates, Secundzm confuctu-
dintm Afanerii, for the payment of his
debss; &, and they: make voluntary Grants
accordingly: thefe Grants ate. gaod, not-
withftanding the Executor hath no incereft
inthe Manor, nos is Doménus pro rempore.

If a Diffeifor of a Manor dieth feized,
notwithftanding his heire come in by ording-
ry courle of defcent, yet becaufe the Tort
commenced by his Anceftos, is fill inhereat
to hiis eftate;itany Copihold eftate; be, gran-
ted by the heire, it may be avoided by the
Diffeifior , immediatly upon hisxecovery, or
uponhis entry ; and (o if the Diffcifior in-
feoffc a frangerof thé Manar s nodwichftan-
ding the Feoffee conte inby title,yet nogran:
made by him of Copyhold-Land, fhall cver
bindethe Diflcifed, no more thama Grant
madeby the Diffeigor hirifelfe.

H Tenant in Tayleof 2 Maner difconti-

nueth

(87)

nueth and dieth ; and after the difcontinu-
ance Granteth Copyhold eftates, the heire
recovering ina Formidonin the Difcender,
may avoid thefe Grants ; for though the Dif-
continue come in under a jufttitle, yet his
intereftbeing determined by the death ofthe
Tenantin Tayle, the continuance ofthe pof-
feffion isa Tort to the heire,and Aéts done
by Tortfeilorstending to the dif-inheritance
ofthe right owners Cultome, will never (o
firengthen, butthey may be adnihilated. So
ifamanfeized of a Manor in right of his wife,
Alieneth this Manor and diech, any Grant
made of Copyhold eftates, after his death
may be avoided by the feme, upon herentry,
orupon her recovery, iva Guiin vits,

1f a Manor be Granted, pr. aut. wie, and
Ceffny. que: wic dyeth, and the Graoree
continueth fill in the Manor, and maketh
Grants by Copy, thefe fhall not binde the
Grantor of the Manor;forimmediately upon
thedeath of Ceftny que vie, the Grantee was
buta Tenant at fufferance, and had no Manot
of Lawfullincerctt, for a Writ of Entry, ad
sermimwm qwi preseriis, lieth againk him, as 2.
gainft Deforceor.

And fo i a Tenant for life of aManor
maketh
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maketh a Leafc for ycares of the fame
Manorand dieth, Copyhold eftates granted
by the Leffee, after thedeath of the Tenant
for life, are voideable by thefirft Le(for.

Ifa Leffee for yeares of a Manor granteth
a Copyhold in Reverfion, and before the
Reverfion efchue, the terme is expired, the
Grantisyoid ; and fo I take the Law to be, if
the Leflee farrendreth histerme, and then
before his Leafe fhould have ended in point
of limitation, the Reverfion falleth, yet the
Grantee fhall not have it.

IfaLeale be made for yeares of a Manor,
the Leafe to be voide upon the breach of a
certaine Condition, ifthe Condition be bro-
ken, and afterwards the Leflec before theen-
try of the Leffor, granteth cftatesby Copy s
thefe Grants fhall never exclude the Leffor:
for prefently uponthe breach of the Con-
ditions the Leafe is voyde, but had the
Manor beene granted for life, in Tayle orin
Fee, I thinke Law would have fallen outo-
therwile, for before entry, the Franck-
Tenement had not beene avoided, and
wherefoever aman may enter and avoide any
cftate of Franck- Tenement,upon the breach
ofa Condition, the Law adjudgeth nothing

to

(89)

to bein him before entry, and he may waive
theadvantage which heemight take by the
breachofthe Conditionithe will,and there-
fore notwithftanding the accruer of the title
of the Grantorz yetbefore thistitle be ex-
ecuted by entry, the Grantee hath fuch a
layvfull cft; that whareftate foever hee
granteth by Copy, in the interim (hall tand
againft the Grantore And fo if an In-
sfeoffe me of a Manor, though hee
may epter, opon me ar his pleafure 5 yer
Graots made by me by Copy before his cn-
uy,hall neverbe defeated by any fubfequent
entsy.

Andthefame Law is of Grants made by
aVillayne purchafer of a Manor, before the
entry of the -Lord, or of Grantsmadeafter
analienation in Mortmayne, before the Lord
Paramount hath entred fora forfeiture.

1f a Parfonafter Inftitution,and before Ine
dudtion, 8 Manor being parcell of his Gleab
Lands, Graots,Lands by Copy, andafteris
inducted : thisadmitting of the Copyholdets
isno bindinga, for though; as té the fpiri.
tualtiesshe be acompleate Patfon, prefently
uponthe inftitution, yer as tothe temporali-
ties, hieis nog compleat before Induction. So
ifa Parfon be admitred inflituted andindu-
N Ged,
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¢ted, but doth not fubfcribe tothe Articles,
:cmrdin(im the Statute of 13. Eliz. and
granteth Lands by Copy, as before. This
Grant fhallnot concludethe fucceeding In-
cumbent becaufe his Admiffion, Inftitution,
and Inducion were wholly voide in them-
felves, buthad the Parfon becne deprived
for crime or herefie, or for being meere Lai-
cus,although ke bedeclared by fentence, to
be uncapable of a Benefice 5 and fo his pre-
fentment, voide (4binitio) yetbecau'e the
Church was once full, untill the fentence
declaratory came ; for though the deprivati-
on fhall relate to fome purpofes, yet becaufe
the Prefentment, isnot init felfevoide, fure-
lyarelationfhall never befo much favoured,
astoavoida Copyhold eftate inthis kinde.

Somuch of Grants made by the Lords
themfelves. In Grants made by Copyhol.
ders, asthe Law refpeeth the quality ofthe
Copyholdersefate, fo doth itrefpect both
the quality ofhis perfon, and quantity of his
eftate:

The quality of perfon, for whofoever is
uncapable of difpofing of Land atthe Com-
mon Law, cannot without fpeciall Cuftome
pafleaway any Copyhold. The quaniity of
his eftate, for no Copyholder can poffibly

pafic

=

(91)

pafic away morethan is in him ; aad there-
fore, if there be joyne Tenants of a Copy-
hold, one cannot aliene the whole. But if
there be two j yat Tenants ofa Manor, and
a Copyholder efcheateth, one of them may
grane this Copyhold, and his Companion
thall never avoideany pare of it

If a Copyholder for life, the remainder
overin Feeto a firanger furrendreth in Fee,
and the Lord admits accordingly, yct an c-
frate for life onely paffeth.

Soifthe Lord ofa Manor granteth a Co-
pyhold for life, where an cftare inFee, is
warrantable,and the fame Grantee furrenders
in Fee, to the ufe of a ftranger ; and the Lord
admitshim, fecundum officium (urfumredd;.
tiomis . ] thinke no Fee paffeth: for though
the Lords admittance may, prima facie,feeme
to amount to a confirmation of the eftate fur-
rendred; the Reverfion refting in him to
difpofe ofy. according 1o the Cuftome ; as
where a Leffee for yeares at the Common
Law maketha Feoffment in Fee, and maketh
a Letter of Attorney to his Leffor, to deliver
Livery and feifin, who executeth it accor.
dingly, though the Leffor beufed as anin
frrument to performe the will of the Leffee ;
yet this being his voluntary a&, the Law

N2 taketh
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taketh it asa confent for the paffingaway of
the whole inheritance ; but if you lookenar-
rowly into both Cafes you fhall finde the
difterence inthe Latter Cafe, by the Feoff
ment, the Fecis devefted out of the Leffor;
and therefore a confent will ferve to tranf-
ferrethe Reverfion; butinthe former Cafe,
the Reverfion is not pluckt out of the Lord,
bythe Surrender, and thercfore an implied
confent is 100 ‘weake to remove it. 1 will
onely adde oneobfervation more, and {o I
willend with the Grantor.

TheLaw isnotfoftri@ to 2 Copyholder,
as that he muft come perfonally into Court
upon the making of cvery Surrender, but
they may Surrenderby Attorney, as well as
Livery and Seifin may be made by Attorney
atthe Common Law 5 and (hould the Law
be otherwife, great inconveniencie would
enfues for how (hould Copyholders thatare
inprifon, or languifhing upon bed, orbe-
yond theSeas , furrenderbue by Atrorney?

But note this difference, if aman hath a
bare Authority joyned with a Confidence
withourintereft, this Authority cannot be
cxecuted byAttorncy; & therfore if 1 devife,
thatmy Executor fhall fell my Land, they

cannot

(93)

cannot fell by Attorney, for that were to
make ¢n Attorney upon Attorney, which
the Law will inno wifé permit 5 and though
aman have an Authority joyned withan in-
terelt, yetif the Authority bejwarranted by
fpeciall Cuftome onely,it cannot be exccued
by an Attorncy -and therefore ifthere be a
fpeciall ¢ uftome, thac Copyholderfor life
may make eftate, for 20, yeares to continue
afterhis death, the(e eftates cannot be made
byAttotney.Soiftherebealpeciall Cultome,
thatan Infane at the age of diferetion may
furrender a Copyhold ; this furrender being
confirmed by fpeciall Cuftome onely, can
be made by Attorney. And [oif there be a
Cuftome, that a Copyholder out of the
Court may farrender into the handsof the
Lord; by the hands of two Cuftomary Te-
nants, fiich Surrendersmuft bedone in'per-
fon. /

But wherefoever there isa generall Autho.
ritie, accompanied with an intereft, that Au-
thority may beexecuted by Attorncy, as
Ceftny que #ff, aftérthe Statite of ¥ R.3 and
before the Starute 27. H. 8. might have
aliened by Attorney ; for a thattime h? had
an abfolute authority to difpofe of the Land
at his pleafure, without any conﬁdcnﬁe fe-
pofedinhim. And thus much of the Grane

N3 tor
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tor; A word of the Grantee.

Suec. XXXV.

~T~ He fame perfons thatare capable of a

Grantby the Common Law, are capa-
ble of a Grant by Copy, according to the
Cuftome of the Manor.

An Infant; a man of won fane memeoric ;an
Idior,aLunatique, an Out-law,or an excom -
municate, may be Grantees of a Copyhold
cftate.

The-Lord. himfelfe.may  take a. Copy-
holdtohis owne ufe, one joync Tenant may
receive a Copyhold from the hands of his
joynt companion,becaufe itpaffeth by Sur-
tender, not by Livery.

A femecovert may bea purchafer of Co
pyhold, and this purchafe fhall and in force,
untill herhusband difagreeth.. Nay, further,
a feme covert may receivea Copyhold eftate
by furrender from her husband, becaufe fhe
commethnotin immediately by him, but by

di theadmil of

Vi,
the Lordaccording to the furrefider.

As

(957

Asthe fimeis capable of réceiviog a Co-
pyhold from the hands ofthe Baron;; fo by
fpeciall Cuftome, the Baron may. take a Co-
pyhold from the hands of his feme, forin
fome Manors, Cuftomet doth  cnable the
feme o devifea Copyhold to the Baron, but
this Cuftome hath beene much impugoed;
thercfore I dare not juftifie the validity of it.

What perfons foever are capable of a
Grantby Copy,may well take by Atcorney,
not that the Lord fhall be enforced to ad-
mit any one by Attorney, becaufe uponeve-
ry admittance; thereis fealty due by the par-
ty admitted, which is admy fo infeparably
annexed to the perfons, that it cannot be
difcharged by deputy, and thercfore no rea-
fon the Lord fhouldbe inforced to admitby
Attorney, -butifhee will admit him, it ftan:
deth good.

* Jtis not neceffary thatupon Surrendess of
Copiholds, thename of the partie to whofe
ufe the Surrender is made, be precifely fct
downesbut if byany manner of circum@tance,
the Grantee may be certainely knowne, it is
fufficient. And therefore a Surrender made
tothe Lo:d Archbifhop of Canterbury, orthe
Lord Major of Lewdsn, or the high Sheriffe

of
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of Norfolke,withour mentioning,either their
GQhuiftianname, or Sir-name, are good e-
nough, and certaing enoughy becauie they
are certainely knowne by this name, without
furtheraddition. Soif I Surrendercotheule
ofthenext.of my blood, to the ufe of my
wife, 1o the ofe ofmy brother or fifter, ha-
ving but one brother, ‘orone fifter; thefe Sur-
renders are good withour any additions, be-
caufe the Grantee may certainly be knowne
by thefewords.

1f1 Strrender generally into the hauds of '

the Lord, not exprefling ro-whole ufe the
Surrender fhall be ,this Surrenderisa good
Surrender, and:fhall enurgtothe benchit of
the Lord.

1f Ifurrender tothe ufe of my fonne #7.ha-
ving more fonnes thanone of that name, yet
by an averment; this igcertaisty may - be
helped.

Butif I Surrender to theufe of my cofin,
or my friend, thisis fo/gencrall and (o incer-
tainesthat nofubfequent manifeltation of my
intention can any way:ftrengthen

* Soif three Sutrender, to thenfeof three or
{oure of . Dunftons Parifh,; not naming the
Pirifhiones by their namiés, this Surrender is
utterly void.

And

(97)

if [ Surrender inthe disjunction to
theufeof 7. L.or Z N. thisisinfufficient for
theincertaint

And incultomary Grantsupon Surrenders
the Law is not fo ftriét, as in Grants atthe
common Law, forin Grants atthe common
Law, ifthe Grantee be not in rerum natura
and able to take by vertue of the Grant, pre
fently uponthe Grant made, it is meerely
voyd. But in cuftomaric Grants upon
Surrendersthe Law is otherwife:for though
atthe time of the Surrender, the Grantee is
notin effé,ornot capable of a Surrender, yet
if he bein ¢ffeand capable atthe time of the
Admittance that is fufficient; and therefore
if 1 Surrenderto the ufe of him that fhall be
heyreto 2. s. ortetheufe of £.5. next child,
or tothe ufe of 7. 5. next wifes though arthe
time of the Surrender Z.8. had no
child, orwife: yet if afterwards he hath a
childe,or taketh a wife, his heyre, his childe,
or hiswife may come intothe Courtand
compell the Lord toadmit according to the
Surrender. So it I Surrender to the ufe of
him that fhall come nextinto Pas/safter fuch
an houre, whofe fortune foéver it isto co
firft, the Lord muft admit, and I fhall never
avoyd it.

e} The
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is if [{urrender tothe ufe
t 7. S.{hall nominate, or thatT my
minatc to the Lord at the next
s the reafon of the Law isthis, aSur-
en athing executory which isexecuted
by the fobfequent A ce, and nothing
atall refted in the Grantee, before the
Lord hath admitted him according to the
Surrender, and therefore if arthe time of the
Admitaancethe Grantee be in rerem natwra
and able to take, that will ferve.

Befides in Cuftomaric Grants the intent
of the Grantor is- more -refpedted than it
fhould be by the ftri& rules of the Law,
which appeareth by this, that if a Surrender
be made of a Copichold to the ufe of alaft
Will, and the Surrender devifeth it untotwo,
the one is admitted according tothe purport
of the Will, this’ fhall inure to both, but
though the Surrenderbee athing executory
and the intent of the Grantor fo much favo-
xed : yet if a Copyholder will Surrender
to the ufe of the right heires of 2.5 he being
alive, this is voyde becaufe it cannot take
cffe@ according to the intent of the Grantor;
for he would haveth to bee executed
prefently, which cannot bee in regard that
£ 5. canhave no heyre till after his death:
So

(93)
Somuchof the Grantée, and I come now to
the Grantit felfe.

Sac,

XXV.

A Copyhold intereft connot betransfe
red by any other, affurance then by C:
py of Court Rell, according to the Cu-
ftome.

IfTwill exchange a Copyhold withano-
ther, Icannot doe it by an ordinary exchange
at the Common Law, but we muft furrender
to each othersufe, and the Lord admitus ac-
cordingly.

If I will devifea Coppyhold I cannot doe
it by will atthe Common Law, but I muft
furrender to the ufe of my laft Will and Te-
ftament,and inmy Will I muft declare my
intent:

1f Tam oufted by a Copyholder, a re-
leafe made to him is voyde, becaufe it would
bea prejudiceto the Lord, and befidesthere
isno Cuftomary right, upon which there-
leafemay inure, but areleafe inuring by the
way of extinguifhing whereno prejudice ac-

cruethtothe Lord, will ferve to drownc a
Copyhold right, and therefo ¢ if I furren.

der outof Courtupon condition, tothe ufe [reisee

of 2. 5. andthe prefentment is made abfo-
02 lute
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Court, and the admittancé framed ac-
v, this admittance and prefencment
rom the cffe of the Surrender
oyde, Yet becaufe upon the ad-
mittance the Lord is fatisfied of his fine and
fanothing at all prejudiced, and befides here
is acuftomary right;upon which the relcafe
may begrounded, I may by a releafe at the
Common Law, fufficiently confirme  this
voyde eftate. And fo uponthe fame reafon
if 1 2m oufted ofa Copyhold, and the Lord
admit him according tothe Cuftome, 2 re-
lcafe made by me at the Common Law, will
extinguith my right, butifI make a Leafe for.
yeares of a Copyhold, I cannot by myre-
leafe paffe my Reverfion, becaufe this ré-
Ieafe injureth by way of inlargement to tranf-
ferre anintereit, and not by way of cxtin-
guifhment, to drowne a right, but my wayis
tofurrender my Reverfion into the hands of
the Lord, and.he to Grant it over to the
Leflec.

Src. XXXVIL

IF Copyhold Land come intothat plight
thatit cannot paflc by €opie, itis become
not alienable; and thercfore if the Lord of
a.Manor will grant to me a Copihold.in
Fee

(tox)

Fee,and after will grant the inheritance of
this Copihold to a ftranger in regard that
now my Copiholdis become no pareell of

ndfo I cannot furrender into the
hands of the Lord and the Grantee of the
inheritance, though - I am to him a Tenant,
andamtyedtodoc ico him all manner of
fervices which are due without keeping' of
Cout, as to pay Rent, to difcharge Herriots
and all other Duties, of the fame nature
yet becaufe the Grantee cannot keepe a
Court, and fo is incapable of takinga Surren-
der, or making an admittance, thercfore T
cannotbyan meanes alien for no convei»
ance at the Common Law will ferve, be-
caufe it remaineth ftill Copihold notwith-
ftanding,and what Cuftomes foeverwere in-
cidenttothe Land before feverance, doe re-
maiae ftill unde@troyed, as if the land were
Burrow Englifh, of Gavelkind before,it fo

continuéth,and a decreein Chancery will not co. 4 fuas.

ferve nomorethan an ordinary. affurance at
the Common Law;for tha biadeth my-per-
fon onely, notmy intereft: fithencetheretore
Copihcld eftatcs cannor be conveyed a
way otherwife than -by  Coplel of Court
Roll, according to the cuftome, let usexa-
mine the n:ture of thefe cuftomarie graats,
wherein thrce branches. are.to. beg cenfi-
dered 03 1. The
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3+ Admittance.

In fome Grants a Surrénder is fufficient

‘without Prefentment or Admittance,

In fome an Admittancé without a Surrén.
der or Prefentment.

Infome a Surrenderand Admittanice and
both neceffary; and in fome, a Surrender,
Prefentment, and Admittance are all re.
quifite.

Szc XXXVIIL

F a Copitolder will Surrender &
I of the Lord theintereft of the Cz;l;;;f‘;c
isfufficiently véftedin the Lord immediate-
lyupon the Surrender without any Admit-
tance of the Lerd, becanft the Lord cannot
admic himfelfe,

Ifthe Lord will make a volunta rant
of a Copichold, no Surrender is r:gu%ﬁzc,
for bythe Admittance of the Lord accor-
ding to the caftome, the Copicholder is

fuffi-

(103)

fofficiently fetled inhis Land without any o.-

ther ceremonie.

1f a Copyholder will Surrender in Court
totheufe ot a ftranger, befides the Surrender
the Admittance is requifice,and if the Sur-
render be made out ot Coutt into the hands
of the Lord himfelfe, which the generall
cuftome will warrant, or into the hands of
the Bailiffe orof two Tenants of the Manor,
which by fpeciall cuftome onely is warranta-
ble, befidesa Surrender, two other ceremo-
nies are requifite, the one a true prefentment
of the Surrender in Court by the fame per-
fons into whofe hands the Surrender was
made, the other is an Admittance of the
Lordaccordingto the effe& and tenor both
ofthe Surrenderand prefentmenit.

Butnow more particularly of every one
of them apart, and firft of a Surrender.

Sec. XXXIX.

Hisword Surrender, is vocabutum artis,
and therefore where a Surrender is
needfull, if this one word be wanting, all
other words, ufed in ordinary conveiances;
are uneffe@uall and infufficient to convey
any
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any Copyhold ecftate, forif a Copyhsl.
der come into Court, and offer to. paffe his

Copyhold by ord of grant, of gift, of
bargaine, orfale, or fuch like, I doubt ‘hee
will faile of his purpofe, for as he is tyed to
a finoular forme of aflurance, fo is he reftrai-
ned ropeculiar words in his aflurance.

Surrendersare made in feverall forts accor
dingto the feverallcuftomes of Manors,

In fome Manors where a Copyholder
futrendreth his Copyhold, he ufeth to hold
alittlerodin hishand,which he deliverethto
the Steward or Bayliffe,according to the Cu.
ftome of the Manor,to deliver it over to the
party to whofe ufe the Surrender was made
inthe namé of Seifin, and from thcnccrh:y
arc-called Tenants bythe Verge,

In fome Manorsin ftead of awand a ftraw
isufed, and in other Manors agloveis ufed,
Es confuctudo loci [empereft obfervands, ’

A Surrendér (where by a fubfequent Ad-
mittance thegrant is to reccive his perfection
and confirmation) is rather a manifefting of
the Grantors intention than of pafling away
any intcret in the pofleflion, fortill Admit-

tance

(105)
tance,the Lord takerh notice of theé Gran-
tor as Tenant, and he (hall receive the profits
of the Land to his owne ufe, and fhalidi(-
chargeall Services due to the Lord, but yet
the incereft is in him, but fecundum quid, and
notabfolutely; for he cannot paffc away the
Landto any other, or make it fubje&t toany
other incumbrance than it was fubje&to, ac
the time of the furrender, ncither in the
Grantee is any manner of intereft invefted
before admiteance ; for if hee enter heisa
erefpaffer, and punifhable in trefpafie and if
he furrender tothe ufe of another, this fur-
render is méerely void, and by no matter, ex
of f4é¥s canbe confirmed ; for though the
firft furrender be executed beforethe fecond;
fothat at the time of the admittance of him,
to whofe ufethe fecond furrender was made,
his furrendercr hath a fufficientintereftas ab-
folute owner; yet becaufe at the time of the
furrender, he had buta poffibility of aninter-
teft; therefore the fubfequent admittance,
cannot make thisact good which wasvoid,
ab initio: but though the Grantee hith but a
poffibility upon the furrender, yct thisis fuch
a poffibility as is accompanied with a cer-
tuinty, forthe Grantee cannot poffibly be de-
luded, or defrauded of the effe@ of his fur-
render, and the fruits of his Grantee : for if
B the
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(106)
the Lord refufe to admit him, heis compela-
bletodo it by asub penain the Chancery,and
the Grantors handsare ever bound fromthe
g _and, any other way, and his
mouth ever flopped from revoaking,or coun-
texmanding bis furrender. Put peradventure,
if a Copyholder languilting in extremity
furrendrech out of Court, to the ufe of his
Cofin, incor.fideration of confanguinitic, or
tothe ufe ¢t his fonne, in confideration of
naturall love and affe&ion, and after, recove-
reth his health before prefentment, this fur-
render is revecable, or countermandable :
butific be granted upen valvable confidera-
tion s asfor the difcharge of debis, or fora
fumme of money paid,thoughitbe made oue
of Court, yetitisas binding zs any furrender
whatfccver madein Court.  And thus much
for a Surrender; a word of a Prefent-

ment.
Sxec. XL.

He Prefentment by the generall Cu-
' & fomes of Manors, is to be made, at the
next Court day, immediately after the fur-
rendcr, but by fpeciall Cuftome; in fome
places, it will ferve at the fecond or third

Court, And it isto be made by the fame

perfons

(107)
perfons, that tooke the furrender, and in aff
points materiall according to the true tenure,
of the furrender. And theretore if the fur-
render be conditional, and the Prefentment
be abfolute,both the Surrender,Prefenrment
aud Admictance thereuponare wholly void.

Butif the Conditionall furrender be pre-
fentcd, andthe Steward in entring of it, o-
mitteth the Condition 3 yét upon fufficient
proofemade in Court, the furrender thall not
be avoided, but the Roll amended, and this
fhallbe no conclufionto the patie, to plead
or give in evidence the truth of the mateer.

If I furrénder out of Court, and dié before
Prefentment; if Prefentment be made after

my death, according to the Cuftome, this is co.¢ fo.35.5.

fufficient ; fo if hee, to whofe ufe the furren.
der is made dicth before Prefentment, yet
upon Prefentment made after his death, ac-
cording to the Cuftome, hisheire fhall be
admitted : and fo, if I furrender out of Court,
to the ufe of one for life, the Rendrour,
and the Leflecfor life dieth before Prefent-
ment, yetupon Prefentment made, hein the
remainder fhall be admitted. And fo, if I
firrenderto two joyntly, and one dieth be-
fore Prefentment, the other fhall be admiteed

s to
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to thewhole. "The fame Law is, if thofein-
0 whofe hands the furrender is made, dye
before Prefenrment, upon fufficient, proofe
in Court,that fuch afurrender was made, the
Lord fhall be compelled to admit accord’ing-
ly; and if Steward, the Bailiffe, or the
Tenants, into whofc hands the furrender is
made, refuleto prefent, upena Petitionor a
Billexhibited in the Lords Court ; the party
grieved fhall finderemedy. Bur if the Lord
willaot doe him ight, he may both fuc the
Lord,and them thattook the furrenderinthe
Chancery, and fhallthere finde reliefe. Thus
:;wch of Prefentments. A word of: Admic.

nce, .

Sz, XLI

ADmitmnccs are threefold ;
Gram.h An Admittance upona voluntary
2. An Admittance upon Surrender.
3. An Admittance npona Difcent,
_ Involuntary. Admittances the Lord is an:
inftrument; for though itis in his power to
keepe the Land in his ewne hands ; or to:
difpofe of itat his pleafure, and to that in-
tentmay be reputed as abfolute owner, yet
becaufeindifpofing of it, he isbound to ob-
ferve

(109)

ferve the Cuftome precifely in every point,
and can neither in Eftate nor Tenure bring in
any alteration, in this refpe the Law ac-
counts him Cuftomes inftrument. Ifthe Cu-
frome doth warrantan eftate onely, Durante
widuitase,and the Lord adwits for Life 5 this
fhall not bind his heire or fucceffor, becaule
Cuftome hath not fufficiently confirm’dit. So
ifthe Lord faile in refcrving werum & anti-
quum yedditum 3 as if he relerveth ten fhil-
lings; where theufuall rent Cuftomably re-
ferved, is twenty fhillings ¢ this may be a
meanes to avoide the admittance, and the
Law is very ftrict in this point of refervation :
for thoughthe ancient accuftomablerent be
referved accordingtothe quantity ; yetifthe
quality ofthe rent be altered, the heire may
avoid this Grant: for if the ancient rent
from time totime hath been twenty fhillings
inGold, and the Lord referveth it in Silver,
this variance of the qualitic of the rent is in
forceto deftroy the Grant :fo if the ancient
rent hathbeene accuftomably paid at foure
Feaftsin the yeare, and the Lord refervethit
attwo Feafts. So,iftwo C opyholds Efcheate
to the Lord, the one of whichhathbeene
ufually demifed for twentie fhillings renc,
steother for ten fhillings sent, and he gran-
wththem both by one Copy, for onerent

P3 of:
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(r10)
of thirty fhillings, this is not good 5 and fo'if
a Copyhold ofthreeacres E{cheates, which
hatl: beene ever granted for three fhillings
rent, and the Lord granteth one Acre, and
refervethprorata, one fhilling rent, weras g
ant iguus reddit,is not referved : butifa Co-
pyholdoffixe Acres, which hath ever beene
demifed for fixe fhillings rent, Efcheatethto
two Coparteners, and one granteth- three
Acres, referving thre fhillings pro rata, this is
aperfedt referving.In Admittances upon fir-
render, the Lord tono intent is reputed as
owner, but wholly as an infirument, and the
party admitted, fhall befubje to no other
charges orincombrances of the Lord, for he
claimes hiscftate under the party that made
thefurrender : and inthe plaint, inthe nature
ofa Writ o entry in the per, it fhall be fup-
pofed inthe per by him, not by the Lordsand
asin admittances upon furrenders; foin ad-
mittances upon defcents,the Lordisufed asa
meere inftrument, and no manner of intereft
pafleth outof him, and thercfore, neither in
the one mor in the other, isany refpe@thad
unto the quality of his eftate inthe Manor s
for whether hee hath it by right, or by
wrongit isnot materiall, thefe admittances
fhallnever b: called in queftion for the Lords
‘Title, becaufe theyarejudiciall acts, which
every

(111)
every Lord is enjoyned to executé.

Befides inadmittances upon Surrenders,the
Lordbeingaccounted rothing butanece fary
inftrument, it followeth that he hath a bare
Cuftomary power to admit, fccandum for-
mam ¢ effelium furfumreddendis therefore if
there be any variance betweene the admit-
tance and the furr. either inthe perfon, inthe
eftate, orinthetenure, orinany other colla-
terall points, the Lord doth oncly transferre
an cftateaccording tothe furr, and hisantho-
rity ifitcantake fuch effect. As if I Surren.
der to the ufe of 7.5, and the Lord admits
2.N. this admittance is wholly voide ; and
notwithftanding this admittance the Lord
may afterwards admitZ S. according to the
effeét of his authoritic : but had he admicted
1. 5. and I.N. joyntly, thentheadmittance
had beene void for the one, and good forthe
other, like the Cafeof a Devife : where 2

Devife of a termeis made to /4 S.and the
Executors agree,that 2.5, and 7. N. fhall have
thisrerme ; this confent is voide to 2., for
after the confent of the Exccutors, 1. . is
inbythe Devife. Yetfome are of opinion,
that if I furr. tothe ufe of 2.5.inFee, and the
Lord admits 7. . togcther with his eldeft
fonneand heireapparent, that thisisan cftace
by
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by Efoppelltol.s, and that he fhall onely
claime joyntly with his fonne, becaufe hee
might have refuled an admittance inthis man-
ner 3 but Lcan hardly bebrought, tothinke
that this admittance, giving a prefent intere(t
inthefon, who by furrender was to have no
intereft till the death of his father, fhould be
any fuch eftopell.

I£) {urr. to theufe of Z. 8. for life, and the
Lord admits him in Fee, an eftate for life
onely paffeth. So if [ furr. without mentio-
ningany certaine cftate, becaufe by implica-
tion of the Law, cftate for lifc onely paffeth,
thoughthe Lord admitin Fee, nomore doth
pafle, than theimplication of Law will war-
rant. If I{urr. wichtherefcrvationofarent,
and the Lord admits not, referving any rent,
orrefervingalefle rencthan I referved upon
the Surrender, this admittance is wholly
void : but if the Lord referveth a greater
rent, thenisthe refervation void,only for the
furplufage,and the admittance, o far currant
as itagrecth with my furrender. IfI furren.
der upon Condition, and the Lord omitsthe
Condition, the admittance is wholly void;
but if my furrender be abfolute, and the
Lordsadmittance be conditionall, the Con-
ditionis void, but the admittance nall poiats
cllc isgood. The

(113)
" Thereafons of thefe diverfities are thefe,
whete an Authority is given to any one to
execute any ad, and he execureth it contrary
to theeffe&of his authority, this is utterly
voyd, butif hecexecuteth his authority and
withall goeth beyond the  limits of hiswar«
rant, this isvoyd for that partonely, wherein
he exceedeth his authority. Thefe admittan*
ces upon Surrender, differ from admittancés
upon_ Difcents inthis, that in admittances
upon furtender, nothing is vefted inthe Gran-
tee before admittance, no more then in the
Voluntary admittances but in admittances
upon Difcents, the heireis Teoant by Copy
immediately upon the deathof his Anceftor,
not toall intentsand purpofess for peradven-
ture he cannot be fworne of the homagebe-
fore, neither can hee maintaine aplaint inthe
natureofan Affize inthe Lords Court before,
becaufetill thenhé is not compleate Tenant
tothe Lord, no further forth then the! Lord
pleafeth toallow him for his Tenant - And
therefore, if therebee Grandfather, Father,
and Sonnes arid the Grandfather is.admiteed,
and dyeth, and the Father entreth, anddyeth
beforeadmittanice; the Sonne fhall have 2
plaint inthe nature ofawritof Ayell, and not
an Affize of More daunceflor, fo thattoalline
tentsand purpofes;the Héirc, till admittance
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isnot.compleat Teriant, yet to moft intents,
efpecially as to firangers, the Law taketh no~
tceof bim, ‘2s of 2 petfect Tenant of the
Land,inftancly uponthedeath of his Aunce
ftor, for hemay enterintothe Land 3 before
admitrancejtake the profits, punifh any. trcf-
paffedone uponthe ground,. Surrender into
thehands ofthe Lord, toiwhofeofe he plea-
feth, fatisfyingthe Lord his fine; due upon.
the Difcent, and byeftoppell, hee aay pre-
judice hitnfelfe: of bis inberitance, for if an
Efkrange come and furrénder to the ufe of him
and his Wife, before admittance, hee fhall
ever claime joyncly with his Wife, and
never.be takenas fole Fenanty-and: the Lord
may avow upon him before admittance, for
any arrearages of Rent,or other Services, and
;. laft ofall, upon an a&uall poflefiion, there
fhallbe pofleffia fiarris, before admittance,for
ifaCopyholder in Fee, haveiffica Sonne,
dnda Daugheet by one Venter, and a Sonne
byanother venterand dyeth feifed, and his
Sonneby: the firfk Venter, entereth into the
dLand; and dyeth. before. admittance,, the
Daagtiser (halfinberit, a8 Heire to her bro-
ther g ‘and nothe Sonne by the fecond Ven-
ter; asHeire to his Father: and many. times
the . 'pofleffion of 2 Guardian, ora Tedrmer,
wichout-disadtuall ehtry, oranyclaime made

by

(1s)

by the Heire, will make apiffefiiofrarris. AS
if a Copylhiolder in Fee, Bav ing iffiie a Sonne
ora Daughter, by one venter, and @ Sanne
byanather Ventery by Licence of theLiord,
smaketha Leafe for yeares, and dyeth,and the
Sonneof the firle Venter dyeth , beforé the
expiration of the Terme, being nc‘uh;! ad«
mitted, nos baving made any adtuall entry,or
any claime. Yetthis poffefiion of the Leffee
is fufficient, andthe Reverfion fhait difcend to
the daughcerof the firft Venter, and not to
the fonneofthefecond Venter. But if the
Leafc hadbeene determined living, the Son
by the firft Venter, and afterwardshebad dy-

ed be \'uu;;,hdsmiz ;
1td havefallenout ot il &
:;(a);aumc, when he m!g_hrhavc Im\jfully_ en-
tred 3 therefore, where fome hn\{clma_g_med
thar nothing (hould be nvefted in the Heire
before admittance ; k;cc?nﬁ everyadmi
ofan Heire, upon a Difeent, amounteth
Gf::xt, ami fol:my be pleaded, they areinan
errour, forthough it be true, thae after ?d-
mittance, the Heire may in pleading, alled,
thisasa Grant, and that hath beene allo
to avoid the inconveniencies that otherwife
fhould enfiie ; For if the Copyholder fhould
bedriven inpleading, to fhew thefirft Graant,
citherthatbeing made before the memory of
Qa2 man

coaforrd,
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man, isnot pleadable, or fincethe memor;

of man, and " then Cuftome failes, for this
reafon the Law hathallowed a Copyholder,
in pleadingtoalledge any admittance afivell
uponaDifcent,as upona Surrender,asa Grang:
and yethe may. ifhe will, alledge the admit
tanceof his Anceftors asa Grant, -and (hew
the Difcent to him, and that he entred ; and
well without any admictance; but the Hejre
cannot plead that his Anceftor was feifed in
Fee, atthe will of the Lord, by Copy of
Court Roll, offich a Manor, according to
the Cuftome of the Manor, and that he dyed
feifed, and that the Copyhold difcended up-
on him, becaufe in truth: gch anvintereft is but

a particular intere(t at will, in judgement of
Law, although it bee difcendable by Cu-

flome.

Sothat I conclude, that an admittanceis
principally for the benefit of the Lord, toin~
titlehim to his Fyne, and not mach neceflary
for ftrengthning of the Flcires title,

Thenwill fome (ay,ifthe benefit which the
Heire fhall receive by the admittance, will
noteeuntervaile the charges of the Fyne,
willnever come in, and eale up his Co
0.Coust, and fo defeat the Lord ofh

(1y7)

{elfe;if ic were in the ele&ion of
rlhz(r;‘lrfi?clym be ’admirtcd, of not to b‘e ad-
mitted, hewould bebeft contented without
admittance, but the Cuftome in c\:e;y Manor
is compulfary in this point, for cyx{tlAcx up
paine of forfeiture of thexrk(;opilﬁ:. H:;r(e)s u(;-f

ing fome great penalty,
gx(r);;%oldcrs a%e infcl;:‘ccd in every Mangf to
comeintoCourt, and be admitted aC;:_or ing
tothe Cuftomewithina fhort time a mAm;
ticegivenof their Anceftors deceafe. dnf
thus much of the Grant it felfe. A word of
the things granted.

Sz . XLIL

ings that lyenot in Tenure, are not
Tg::ng[sable by y'Copy. As Rents, Ba{x{l}-
ickes, Stewardfhips, Common in grerﬁ
‘l‘\'duow’ﬁons in grofie, aan ﬂc’lgzhrl.;:g;; =
i il orareHereditas 5 and
;:ii?or:x;érflggtp caniffue outof them f snz:
beheld by any manner of -
5 cé‘&: 1;?Aivow(ion appendant, a Com-
vlcE; appendant, ora Faire appendant ":m'yl
m‘{’fc bs Copy, by reafon of the prm'c(i,xa;
g!m to which they are appendant, aln fgf
“;ra%lvy what things focver are parcellof the
n £

- e 7
petuity, may be grante
Manor, and ate of perg 2 ‘:, .
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(18)
by Copy, according tothe Cuftome, as V-
detwoods growing upon the Manor, being
things of continuance, (for after they are cur
theywill grow againe, ex fipiribus) may well
be granted by Copy; and fo of herbage or
any other profirofthe Manor; and fomerime
of the grantof a Copyhold; things fhall pafle
that are fevered from the Manor.  As if the
Lord ofa Manor grant his Manor for year
exeepts bofe. o fWbbfes growing in eertaine
‘Copyhold ground;andvhe Loflee by his Ste-
ward granteth a Copyhold within which ‘Ma-
nor there is 2 Cuftome that everyCepyholder
may take withinhis Copyhold Woods, and
Vnderiwoods, growing upon the ground for
his neceffary fucI,nonvirh1l.md?ugrh1s<'xccp»
tioninthe Leafe of the Manor, the Copyhol-
der may cut downe Woodsor Vnderwoods
according to the Citftome; thongh by exeep-
tion fevered fromthe Manor, forthough the
Leffee ofthe Manor, in refpec of the éxcqw-
tion, could not meddiewiththe W oods or
Vdenvoods; -avd'{o it ‘might feeme, - prima
facie, very probable”that the Copyholder,
comming in by the voluntary admittance of
the Leffee, fhould have no more Authority
norintereft then the Leflee himfelfehad ; yet
becaufe the ‘Copyholder being once in by
Cuftome, and o histitle being grounded up-
on

(119)

on Cuftome is - paramount. the exception;
‘Therefore, the exceptionin the Leafe of the
Manor, though preceeding the Grant of the
Copyhold, cannotany way toucher preju-
dicethe Copyholder. And fo, if there bea
Cuftome,within 2 Manor that Copyholders
have ufed o have Common in the VWaftes of
the Lord, and the Lord granteth away his
Waftes, and aftergrantetha Copyhold, the
Copyholder (hall have Common, but in al-
ledging the Coftome, he (hall not fay, Quod
infra Maner.prada talis babetur confuetude. but
that till fuch a time,viz, beforethe feverance,
talis habebarur & toro tempore,ye.confierndoand
then fhew the feverance. f
rainty in the things granted, the Grant is slot
therefore infufficient ; for by the cleGion of
him that is the firft Agent , it may be made
certaines

Asiif 1 grant by Copy, twenty loads of
Hafell, or twenty loads of Maple in the dif-
jun@iveto beecut downe,and takenby the ¢

Grantecinmy Manor of Dale,there the Gran-""

ree hath eletion to make choyce of whichhe

pleafeth, becaufe he is o performe the firft

A& of cutting downe, and taking them, b

if tamto cut them downe, and de them

tothe Grantee, thenhave I theeleétion, and
obferve
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(120)
obfetve this difference touching this point of
eledtion.

If aGrant be made in the dif-jun&ive of
two annuall things, and things of continu-
ance iftheele@ionbelong to the Grantor,
andhe failech at the day to make ele@ion,yet
hiscle@ion is not determined, but continu-
eth thefame afterthe day, that it was before
the day, but otherwife it is, where thingsare
notannuallbut are to be performed wnica vice
tantum,

Therefore ifthe Lord of a Manor granteth
by Copy, tweney trees growing upon Black-
acre, or Whiteacre, tobe cut downc yeare-
Iy by himfelfe, and to be delivered to the
Grantee at fuchaday, though the Grantor
faile at his day to make his cle@ion, yet his
cletion is not gone, becaufe thethings gran-
tedareannuall, but hadthefe trees beenc to
be delivered to the Grantee once onely, and
not yearely, then by the failor of the Gran.
toractheday, the ele@ion is devolved to the
Grantee,

Sxc,

()
Sec, XLIHL

ANd thus much of the thing granted, 2
word ofthe Inftruments,through whofc
hands, asthrough Conduit-pipes, the Lands
are gradatim, conveyed tothe purchafor; I
will notfpeake of thofe men, thatare ufed as
Inftruments by fpeciall Cultome to prefent
in Court furrenders taken out of Court, Thefe
1 have fufficiently fpokenjof already. Iwill
here pointonely at thefe perfons; that by the

generall Cuftome of every Manor, are im-

ployed as neceffary Infiruments in Cufto-
mary admittances, and will curfarily examine
the extents of their auchorities, and the qua-
litic of their offices.

‘Thé perfons I ayme atare thefc 5
1. The Lord.
2. The Steward.
3. The Vnder-Steward,

Szc XLIV.

T He Lords Authority confifteth chiefe-

ly inthefe foure things.

1. In punifhing offences, and mifdemea-

norseommitted within his precin@ts, asnot
R per-
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EV:x!ormzmcc_ of Cuftomes, breach of By
i::;cs, not difcharging of du ivs, and fuch

2. Indeciding controverfies arifing about
the Title of Copyhold-Lasd, lying within
hisbounds; and whenhe fisteth as _]udgé in

ourt, to end debatesof thisnatare, he is
nottiedtothe firict forme of the Common
Law, forhe isa Chancellor ift his Court, and
may rediefle matters in Confeience :Jpon
Bill exhibited, where the Common Law
will afford no. remedy in the fame kinde
astoinfift inope familiar gxample. i

IfTfirénder a Copyhold tothe ufe of a
Ranger, upon confidence, that fich debrsbe-
ing by me difcharged, he fhall furrender
backe this Copyhold; T upon difchazge of
the debts demand a furcendet, ‘and he refu-
fﬁgh,a( the Commor Law I wereleft reme-
dileffe, this beinga bare confidence, and no
_Cr»ndmon, but upon Bill exhibited in the
Lords Court I fhallbe relieved, for the Lord
g)(;; hprlorn‘c do& rge matter may feize the

old, and readmit i
effe& . £he Conﬁd,ent:r:oc’ e Fhe

3-laadmicting Copyhold. Aad i thise’

Culto~

(1239
Cuftomary power of admittance, the Lord
doth fomewhat outftrippe the Steward, for

the Lord may make cither admittances upon ¢

voluntary Grants, admictances upon furrren-
ders, admittancesiupondifcents, inany place
where he pleafeth out of the Manor, but
fo cannot the Steward : and in giving
Licence to Copyholders to aliene by deede,
and in this point of Licence, the Loxds ati-
thority dothexceedethe Stewards authori-
tie ; forthough fome are of opiiiion, that it is
both uftiall and warrantable, for'the Steward
ofa Manor inabfence of his Lord, to Licence
a Copyholder in full Court to aliene by
Deede, forasmany yeares as he fhall thinke
good; becaufcheis Judge inthe’ Courr, and
befides the entry of it in the CourtRoll is
in thismanner. A4 hane curiam, 1.8. petit
Licentiam Deomini dimittendiy & c. Cwi Domi=
nuas licentiam daty gré. and therefore this Li
cence being granted in the Lords name in
full Courr, the Lord fhall neverenter fora
forfeiture, bur fhall ever be eftopped, to fay
the contrary, but thathe didgivelicence,yct
(under reformation be it fpoken’) T muft mi
ftruft the truth of this opinion; for this power
of Licenfing Copiholds to alien by Decde,
isnotCuftomary,for then it wereas proper to
the Steward, astothe Lord . Butit is a power
R 3 of
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of intereft e
of intereft annexed to the perfon ofy
inrefpe of hiseftate inrﬁc Mano:h:nl‘dorfd’
xfn any other Colleterall refpect 5 and rhcrg‘
[;):Kxi;?;_ Slxcw?udchavingabarcaurhorir;
what the Cuftome of th
dothwarranr, fansd et rarks
Wi sfansdoubt, hee cani
;jfi:é,lgr;gu Zny unwar;antable ﬂ?exc“:;
:ne by deede, no more than t i
wafte:for the one aét,as well sy
2 cllasth
:.’l:thm the breach 0} Cuftome, :n?ithbcar;:n}
KO:[lel‘tva:X}fth‘:t a fufz}icicnt allowance,amoun‘r’s
3 iture ofa Copyhold, but b
prefle woids in the Stewards P: oty
L  the s Patent,
gp;cxall authority given him by the l}_::::ir lt)r
rmfcm)eC " l?"mh me warranting the
T égpx;‘;alrg may in Court lawfull
olders, toaliene as
the Lord may. And thus muchofthe i‘:ﬂl -

Sec, XLV.

Teward,is derived from thofc
& Stede, and Ward ; and fo acﬂr;:;::;:i;,
l}?p‘y anothers place, or that isin any im,
gin,ymel;]t deputy to another, may accor-.
aSrg: tot dc true fenfe of the word be termed
hccal‘}:rxhéa}[ﬂ; Tgl:fmw;xd e
inteth him in di
matters to. exercife ht's me 2 zh:;;"(i? tﬂ‘ev:xr:s

der

(125)

der Sheriffe may be termed by the name of
the Sheriffes Steward, being his Deputy,
and how properly the Lords Steward is fo
named, any manmay judge by this, that the
whole authority of the Steward is derived
fromthe Lord, as from the Head ; and not
onlyfo,but withall he reprefenteth theLords
perf6 inmany imployments,foriathe Loxds
abfence, he fictethasjudge-in Court to pu-
sith offences, determinc controverfies, res

dreffeinjuries, and the fike;and fusther, fome
things he performethin the Lords name, and
notin his ownename, forifthe Steward ad-
mittethany Copyholder, or by fpeciall Au-

thority, or particular Cuffome licenceth a

Copyholder to aliene; this admittance and

licence fhallbe madeinthe Lords name,and

the entry inthe Cou't Roll, fhall be, Osod

Dominss per Senefeallié admifit, @ licentiav.t,

2nd not that the Steward did admit, or li-

cence 5 therefore fithence the Steward hath

this meafure of aushoritic and confidence

committed unto him, the Lord fhail doe ve-

1y wellto bevery carcfull in making choife

ofhis Steward 5 for if he be defedtive ina-

ny. oe_of thefe three qualities, Know-

ledge, Truft, or Diligence, the Lord may be

much prejudiced and damnified ; therefore
Fltawifely giveth the Lord thiscounfells

R3 Pro-
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cagfozob.

Coafoyoa.

(126)

Prowideat [ibi Dominus de Senefcalls cirgumn
(e fideli & pacfics. & madeito, qui injen
gibws confuctndinibufgue provinsie "D omjni
[Wiin omnibas wweri affecter, quifque Ballives
Domini in [uis erroribus & ambjeuss feiat
inftrueve & docere, quique egenis p;m‘t @
néc prece welpretiovelit s iramite jfliti dovi-
are ¢ perwerfejadicare,

Thefe Stewards for the mof
Patents fortheir Offices, yer rhc{; ﬂ:a;;’ bl;xx‘:
tained by paroll, & this reteiner by paroll,isas
effe@uall in all points before difchar, (.: a
the moft effectvallinftitution by I’am%r ’fq:
a Steward thus retai ke firrrender
out of Court,ormake voluntaryadmitances,
or any other A& incident to the office of 2
Steward, aswell as a Steward inftituted b:x
Patent.But in the Kings Manors, 3 Steway L;IJ
cannot be retained by paroll by the mourhr 3
the Auditor or Receivers Bureo make xlo
Stewards authoritie currant, efpeciall e
make voluntary admittances , i js nccc}flﬁ:o
he havea Patent, and then, b’y vertue of his
Patent, withour any fpeciall Authorie
particular Cuftome, he may juftifie thg ’m(ajf
lkmg of any voluntary admittance, 1 on
{Efcheates or forfeitures, or the dojn, ’ofgn
iAét belonging to his Office ; bunho%oh he)::
8

may

(127)

may Exsfficio, doethofe things without fpe-
ciall warrant, yet dutiebindes himbefore he
make any voluntary admittance to informe
the Lord Treafurer of England, the Chan-
ecllor,and Baronsof the Exchequer, orany
of them for his better direction, and the
Kingsbetter benefit, the Law is not very cu-
riousin examiningthe imperfetions of the
Stewards perfon ; nor the unlawfulneffe of
his authoritie, forbe he anInfant, or »om
camps memtis; an Idiot, or Lunatique, an
Qut-law,or an Excommunicate s yet what
things foever hee performeth, asincident to
his place, cannever be avoided forany fuch
difabilitie,becanfe he performeth them as a
Judge, oratleaft as Guftomes Inftrument -
and for his authority, though it prove bue
counterfeir, if it come toexadt triall'y yetifin
appearanice or outward fhew, it feemethr
currant, that is, fofficient. As if I grant the
Stewardfhip of my Manor of Dale by Pa-
tent, and in the Patentcesabfence, a firanger
by my appointment keepeth Court; thisisan-
theatieall. 1f'd Grant-of a Stewardfbip be
made to oné, and for fome fault or defect in
the Grant, itis avoidable, yet Courts kept by
him before the avoidance, fhall ftand in
force +and whatfoever hee did as Steward,
arc everunavoidable, -Ag ifa Corporatit

retaineth
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retainetha Steward by paroll,and he keepéth
a Court, punifheih offences, decideth con-
troverfies, taketh furrenders, makethadmit-
rances, either upon furrenders or difcents:
thefe Adts being judiciall fhall ever ftand for
currant,though his authority begrounded up.
ona wrong foundaiion, for a Cerporation
cannot inftitute any fuch officer without
writing. Andfo if the Kings Auditor orRe-
ceiver, retaine a Steward by paroll, he may
lawfully execute anyjudiciall A&,but things
whichhe performeth, as Cuftomes -inftrus
ment, not as Judge, {uch asare voluntary ad-
mittances, neither in the recainer by the Cor-
poration, orinthis retainer by the Kings Of-
ficers, fhall any whit binde, but if a ftanger
without the appointment of the Lord, or
confent of the right Steward, or without any
colour of authoritie, will of his owne head,
comeinto a Manor, and kecpea Court; it
feemeth that the performance of any judici-
all duty, or the éxecuting of any a& whatfo-
cver will not be warranted, cfpecially if the
Courtbe kept without warning givento the
gayliﬂ': by precept, according to the Ca-
ome.

The Office of 2 Steward maybe forfeite
three maancr of wayes.
1.By

(129)
12 By Abufc 2. By non ufer,
3 By Ref 5
Byabufery -As if thé ‘Steward 'burfie t1
CourtRolles,or ifhe'ta i
atany offence;or ufe’ parti
depending before him, thefea
fes willimake himfitbjeto a forfeirare,
By non ufer;as if the Stéward by His Patene
being tyed to keepe Court at certaine times
of theyeate y without reque t to be made by
the Lordifthe! faileth;’ and by his failer the
Lord receiveany prejudice,thisis a forfeiture,
Bu if the Lord be not ‘damnified, then this
non ufer is noforfeiture. As ifa Parker attends
not for the fpaceofthiree or foure dayes, and
no prejudice or damage hapnethin theinterim,
this is noforfeiture taad il Offiéés;which con-
ceme the, adminifitation” of Juftice; ‘or the
Commonwealth theLawis more firi¢t then'in
thefe Offices which con¢erne private tmen: for
where an officer ex officio,or of neceffity ought
toattend for theadminiftration of Ja%ice, “or
forthegoodofthe Commonwealth,there'non
ufer,ornonattender'in Coutt is a forfeiciire,
thongh thisbe-prejudiciall to'tio man, ‘as the
officeofthe €hambetlaine inthe Exchequer,
a Protonorary  Clarke of the Warrants Ex;
gentan Filizar, .ot theliké in the Common
Pleas, becafe thedttendance of thefeand the
§ like
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(130)
Iike officers, is of neceflity for theadmini-
ftration of Juftice, fo the attendance ofthe
Clarke ofthe Market, is of neceffity for the
good of the Commonwealth, and (o is hol-
ding of the Sheriffes turne, &c,

By refuferthe office of a Steward may be
thus forfeited, if the Steward be tyed by his
Patent to keepe Courtupon a demand or re-
queft, tobemadeby the Lord, if the Lord
demandeth or requefteth him to keepca
Court, and be faileth ; this is a forfeiture,
thoughthe Lord be thercby nothing damnis
fyed, and thus much of the Steward.

Sxc. XLVI

THC under fteward is the Stewards depus
ty,and fometimes appointed by writing,
fometimes by paroll, anﬁhc extent of his
Authority, is as great as the Stewards owne
Authority, and his office confifteth in per-
formance of the felfe fame duties, that the
high Steward himfelfe s to performe,onely in
this point the power of the Steward goeth
beyond the power of the underfeward, thar
the Steward can make an admittance out of
Ccurt,and it (hall ftand good ifentry be made
inthe Court Roll, that he that is admitted,
hath paid bis fineand hath done fealty, but the

under-

(131)
underfteward though e may take a furrender
outofthe Court, yet he cannot make any ad-
mittance out of Court, without cfpeciall Au-
thority or particular Cuftome.

Somehave thought, that an underfteward
may be made withour {peciall words in the
Stewards Patent, authorizing him to makea
Deputy, but furely fince it is an officeof
knowledge,truftand difcretion it cannor, un-
lefle itbe in cafes of feceffity.  Asif anof-
fice of Stewardfhip defcend unto an Infant, he
maymake a Deputy, becaufc the Law pre-
fumeth he is himfelfe uncapable to execute
it, fo ifit begrantedtoan Earle in refpect of
thexility of the Office ina bafe Courg, apd
ofthedignity of the perfon,whe is Prepofisns
Comitatwe, and had in ancient time the charge
and cuftody ofthe whole fhire, whofe atten-
dance the Law intendeth to be moft necefls
ry,uponthe King and the Common wealth,
therefore it is implyed in Taw for the con-
venieney, thathee may makea Deputy, for
whom heoughtto anfiver. - Thisis onc ob-
fervation touching underftewards, in admit-
tances made by underftewards, aﬂvdla‘s in
admittances madeby the Stewasdsthem(elves
irisgood order toexpreffe in the Copy, and
in the Court Roll, the name of the under-

Sa freward
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feward, or of the Stcward, becaufe in plea-
ding any admittance 2 man muft fay tharhee

ireed by fuch a otie underfieward or
ame. And this fhall
er and mednes of

granting C
fourth pla e feverall eftates of
Copiholders,togethe their feverall qua
litics incident to their feverall eftates,

ALI eftates what(oever may be reducedta
one of thefe three Heads.

1. Inheritance
24 Francktenant.
3. Chattells,

_ AllInheritances are of two forts, either Fee
fimples, or Feetailes,

nples, fome are detesminable,
fomeareundcterminable.

aswhere Land is given to
s, for (o long timeas Pauls

Vnde

(153)
Vadeterminable, 2s where Land is givento
a man and his heires, without further limita-

tion,

Of Fee tailes, fome are gencrall, fomeare
fpeciall.

Generall, aswhereLand is given to 2 mai
and the heires of hisbody, or heires males,or
females ofhisbody.

Speciall, aswhere Land is given toa man,
and the heires, males or females, which he
fhall beget of fuchawoman

Al Francketenants are oftwo forts, either
created by thea& of theparry, or bythe A&
ofthe Law.

Of Francketenants created by thea& of the
party, fomearedeterminable by death, fome
by collaterall meanes.

By death, as eftates granted during tl
of the Grantor, ofthe Grante€,or ofa Str
gCY.

By collaterall meanes, as eftates granted
guiadiu fuerit innupiay toa Widdow guiadia

S 3

Hobbes | 40696030
Nagoya University Library, Hobbes |, 40696030



. (134)
yemanferis vidua, 0 to a Miniller, gramdia sa-
cerdoissm exercuerits

Of Francke tenants - created by the a& of
the Law, fomeare Francketenants fimpliciter,
fome fecundum quid fimpliciter, as the eftates
ofa tenant in Dower, of atenantby the cour-
tefic ofan 0ccupantya tenant in taile, after pofe
fibility of ifucextin®, fecandum guid, as the
cftates of a tenanc by Statute, Merchant, star,
Staple & Elegit, who though they are to have
the Land, but for fomany yeares aswill give
a plenary fatisfactionto their debts, yet by
the Star, of weflmin. 2.<theymay mainetaine
an Affize, which no other tenant having buta

Chartell canhave, &

All Chartellsare cither certaine, or inceré
taine, of Chartells certaine, fome are in
themfelves certaine, fome are made certaine
byrelationto a certainty. Certaine in them.
felves, aswhere Landsaregranted for 20, 30,
orgo.yeares. Certaine by relation to a cer-
tainety, as where Land is granted for fo ma-
ny yearesasZ.§. hathacres of Land.

_OF_inxnainc Chattells, fome are incer-
faine in rh:}r commencement, {ome incer~
taine intheir determination,

In

(135)

Intheir commencement, as where a Guar-
dian hathan eftate during the minerity of the
heire, all thefe eftates either by the generall or
by the particular Cuftomes of Manors, are of
Copyholds afwell as of Frecholds, in what
manner foever aneftate in Fee fimple is war-

ranted by the Cuftome, moft inferior eftates co.s fi.23.

are by implication likewife warranted. All
Francke tenants created by the a& of the
party,-the eftate of an occupant, and all
Chattells whatfoever, without any other
particular Cuftome;are hereby warranted.

But the Law is otherwife, of eftates in
Dower by the courtefie,by StatuteMerchant,
Statute Staple, or Elegit, foraslongasfuch
a Copyhold, by the Cuftome of the Manor
grantable in Fee fimple, continueth in the
Copyholders hands, it is not lyableto any
of thefe cftates, but if once it commeth to
the Lord by Efcheate forfeiture, or byother
meanes, folong as it remaiveth reunited to
the.Maner, it isin the nature ofa Freehold,
and fhall be fubject to the charges and in-
cumbrances, as Land at the Common Law,
and howfoever by implication thefe eftates
are not allowed in Copyholds, continuing
in the Copyhold poffeffion, yet by pamc}w

ar
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ar Cuftome

v. may bee Tena
Dawer, the

Tenant'by:thé Cirte-
y Stat.Merchant,Sear.
» of 2 Copyhold, refting
well asif itrefted inthe

licy of iffuc extin@,which
y depending upon an eftate
rticular Cuftome bee
ifpute, butcannotde-
2 queftio, micch con-
ncluded, I will
alledged on both
fides, ' Theywhich areagainft thevalidity of
Intailes, by fpeciall Cuftome; oe chiéfely
urgethefe two teafons, that no effates tayles
were beforet a

. >
Fees conditionall,
apd the Statute being made 13.E. 1. which
iswithin the memory of man, ir cannotbe
tharany {peciall Caffomes’ have any’ Com-
mencement, fince the Statute, for then 2 Cu.
ftomemight begin  within time of n mory,
which isaltog b
Cuftome,

Two great inconveniencieswould enfue,if

a Copyholder might be Intailed by fpecial
Caftome, becaufeneither fine nior Common
recovery

‘(137)

- recovery canbarre ity o that he hath fuch an
eftate, that he cannot of himfelfe, ‘without
theaflent of the Lord, difpofe of it; either
for'the payment of his debts, for the ad~
vancement of his wife, ‘ot preferment ofhis
yonger' {onnes.

Szc. XLVIIL

He maine reafons infifted upon in de-
fence ofintailing Copyholds are thefe.

1, In divers Manors they have beene from
time to time, not onely reputed as Tenantsin
tayle, but in every mans mouth termed by
thatname.

2.A Formedonin the Defcender Iyéth’ of
a Copyholder, which VWrit nonecan bring
but Tenant in tayle.

3. A remainder limitted upon fuch’an
cftate in fuch Manors hath beene allowed,
and therefore is no Fee conditionall; for upon
aFee, whether abfolute or conditionall, a
Rendér canby no meancs depend.

4~ Tt isa common ufage there by aRéco-
very to dockeintayles of Copyhald. ortd
gl defeate
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defeate thefe eftates by prefentment; thae
the, Copyholder hath committed a forfei-
ture, and fo the Lord tofcize, andthento
furrender it to the purchafer ; and therefore
there is not that ingonvenience whichis fup-
pofed in the Copyhold, felicet want of
power to difpofe of fuch an cftate withour
the Lords confent.

5, Much iinconvenience. would depend
upon this if Copyholds might not be in-
railed, forit would tend to the {ubverfionand
defirution of many- mens cftates, which
from time to time they have enjoyed with-
out contradition,and therefore for the qui
ofthe Common-wealth how neceffary itis,
that Copyholds fhould be intayled, let any
man judge.

Thusmuch of the {everall eftates of the
Copyhold. A word of their feverall quali-
ties incident to feverall eftates.

S®ec. XLIX.

\/V!»Iaz qualities {oéver are neceffarily
incident to efatesat the Common
Law, areincident to cftates by Cuftome. In
illuftrating this] will confine my felfetothe

(139)
difcuffinig of théfetwo points.
1, What words will create Copyholds of
inheritance,and what Copyholds of Franck-
‘Tenant,

2. How Copyholds of inheritance fhall
defcend.

“Touching their creation, Copyholds of in-
‘heritance, and Copyholds of Franck-Tene-
ment, are crcated by the fame words that
Inheritance and Franck-Tenement at. the
Common Law are created by.

1Ifa Copyhold be granted ro aman, and
to his heircs males, or heires, females.

1t toamands famguini fuohereditabili.

Iftoa DEane and Chapter, or to aMajor
% Commonalty,withontany exprefic eftate,
or without a limitation of fome inferior ¢-
ftate. Tn all thefe Grants, a perfect cftarein
Fee paffeth.

And foperadventarcif [ furrender 2 Copy-
holdto aman and his heiggs, and he reciting
thiseftate, rc-furrendreth in the fame man-
perto me, that I furrendred to him, notma-
Ling any mention ofmy heire, yet this reci-
tall feemeth fufficient to paffcagood Fee-
Gimple. Ta So

Co4fors,
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So, if 1 furrender unto
nd you as large an
eftate, as 1.5. hath in hisManor of D} a%nd he
hath a;Fee:fimple in his Manior, it is fome.
}Inhaydpxolf}:_\h{:-, thatan eflate in Fee fimple
hou'd pafle, by reafon of his relation wi
ouctheword heires. S T

Ifa Copyhold be furrendred A
ﬁ.w!ui fuoheredstabily de corpo, e,‘grar:]aa:;:lo
& barcdibus exipfo precreatis, ortoa maﬂ‘i]’
Franck-marriage with his wife. lmh:f&(}mm‘sl
an‘cftate cayle paffeth in the firft, witho,
the word heires, in the fecond, wi?hou‘t rkl:t
wordbody s injthe third without eicher, i

1£the King by his Steward g ’
ran;

Copyhold toaman, and to his heires r:fatlf:rsm

or h{mr;s f}-‘m‘xlcs,no Fee-fimple paffeth, be.

canfe the Lord i fuch

i Td fiever intended o pafle fuch

Ita Copyhold be Grantedto
opy. an Abbot,
:Lnlx;’ro hisheires, an eftate for life onely pi(z

. Soif1 Grant a opyholdtoa manin Fee-
imple, ac (anguini fun imperpetum, or fibi g
fign. (uis impe:pesum 5 yet the word heires

wanti .
fnh:mg 1O greater eflate than for life paft

The @

(14t)

The fame Law is, if 2 Copyhold be
grantedtoaman,andto his heires, as longas
1.8, fhall live, thisis onely aneftate, per as-~
ter wie, ¢ a rend, limitted upon this eftate,
is good.

But ifa Copyhold be grantedtoaman,
and to his heires, as longas fuch atreehall
grow infuch a ground, this isa good Fee,and
arender limitted upon it isvoid.

1f 2 Copyhold be granted. to 7.5, and
I.N. ¢ baredsbus they are joynt Tenants for
life ; and no inheritance_pafieth unto either,
becaufe of the uncertainty-for want of this
word ( fis ) but if a Copyhold be granted
to1.5. onely & harend. agood Fee-fimple
pafleth without the word fuss.

1fa Copyhold be granted toa man,& he-
ved bus, an eftate ryle doth not pafle; for
want of the words decorpore. And if 2 Co-
pyhold be granted to a man, & Liberis ant
paer. fuis de corpure 5 an Rate taile doth not
paffe for want of this word ( heires ) for what
cftares foever are intaylegffince the Statute
De donis - Cord.timalsbns  wese Fee-fimples
Conditionall 5 buc this could be no Fee-
fimple conditienallbefore the Statute with-
out the word ( heires ) and therefore po'in-
1y tayle

3
@
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taylefincethe Statute. And for the fame
reafon, if a Copyhold be granted to a man,
and to theiffues males of his bodic an cftatc
forlife oncly paffech.

IfaCopyhold be granted toaman, with-
outexpreflingany certaine eftate by impli-
cation of Law, aneftace for Lfe onely paf-
feth yand if I granta Copyhold to three 4a-
bendum ﬁmeﬁxm, they are joynt Tenants,un-
leffe by fpeciall Cuftome the word faceefive
make “their efates feverall. Thus much
rouchingthecreation of Copyhold eftates.

S Le

Tl{cdifc:m of Copyhold of inhéritance
areguided and directed by the rules of
the Common Law, as well asthe creation of
Copyhold eftates.

Ifa Copyholder in Feé-fimple having
iffue, a fonncardadaugher by onc vemser,
and a fonne by an ather wester, dieth, and
thefonne by the firf wenter entreth and di-
eth; the Land Rall difcend to the daugh-
tex, Qwia poflefiio frarvis de feods[implici facis
fororem effe haredem.

But ifa Copyholderin tayle, Lave iflue, 2
e

onnc

(143)
fon and a davghter by one wenter, and afon
by another, wenter dieth, and the fonne by
the firft wenter entreth and dieth, the fonne
of the fecond wenter fhall inherit,

1fa man having iffuc, a fonne and'a dangh-
ter by one wenser, and a fonne by another
wenter,the eldeft fonne purchafeth a Copy-
hold in Fee, and dieth without iffie, the
danghter fhaf} havethe Land, not the yo:fzﬁ
fonne, becaufe heisbur of the halfc bloodto
the othere

1f 2 man hath 2 Copyhold, by difcent
from his mothers fide, if he die without iffue,
the Land fhall goe to the heirés of the mo-
thers fide, and fhall racher efcheate, than
goe to the heires of the fathers fide ; butif I
purchafe a Copyhold, and die wichout iffue,
the Land fhall gocto the heires of my Fathers
fide : butif I have no heires of my fathers
fide, it fhall goe to the heites of my mothers
fide rather than cfcheate.

Ifthere be Father, Vnckle aod Sonne, and
the fonne purchafeth a Copyhold in Fee,
and dieth without iffue, the Vncle fhall in-
berit and notthe Father, becaufe an inheri-
tance may linally djfcend, but not al-
cend. 5
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1f there be three brothers, and theé middle
brother putchafeth a Copyholdin Fee, and
dieth without ilfue, the eldeft fhall inberit,
becaufe the worthicft of blood.

Ifthere betwo Coparteners, ortwo Te-
nantsinCommon ofa Copyhold, and one
dieth having iffuc, the iffue thall inherit, and
not thejother by the furviverfhip; bus other-
wife it is of two. joynt Tenants. Should I
give way to my Penne, and write of this
Theame till T wanted matterto writeon, I
fhould make a large V olume in dilating this
onepoint ; therefore 1 will contradt my felfe,
intreating you to fupply by your privatecor
gitations; whatT'have eicher willingly-or un.
wittingly paffed over in filence, onely take
this caveat by the way.

Though all qualities neceffarily incident to
eftates acthe Common Law, are likewife in-
cident to Copyhold eftates; yet the Law. is
not fo of collaterall qualities without fpeciall
Cuftome ; and therefore a Copyhold fhall
beno affets tothe heire.

A difcent of a Copyho!d, hall not toll an
cotry, A furrender made by Tenant intayle
(admita Copybold may beintayledyor by a
Earonofa Copyhold, which he hathinright

of

(" x45)
ofhis wife fhall makeno difcontinuance, be-
caufe thefe are collaterall qualities, and not
neceflarily incident.

us much of the cftates of Copy-

holds together with, theis feverall qualitics
i to their {everall eftpres. -1 co|

n th to examine how Copyhol-
dersaretoimpleade, and be impleaded.

§ec. LI

A Copyholdex cannot in any Adtion re-
all, orthat fayourcth of the realty, or
upon the realty implead
orbe i
Lords Court, for or concerning
th meerely perfonall,
ommon Law.

fiste in the niture of anAflize of novell diffei-
fin, of an Affize of MortD'anieffor of a Fir-
medom in the' Difcender, Re

mainder, or inthe nature of any of W
as}iis: caufe fhall require; and fball put i
plegs -dg- préfequend.

if
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If a Copyholder be oufted by the Lord
hecannot maincaine 20 Affizeat the Com.
mon Law, becaule he waateth a Franck.
Tenant, but he may have ana@ion of rref-
paffe againtt him ac the Common Law 5 for
¥ is againfk reafon, that the Lord fhonid be
Judgewhere he himfelfeis a party,

Ifina plaintinthe Lords Conurttouching
thetytle of a Copyholder, the Lord giveth
falfe judgement, be canaot maiataine a Writ
of falfe judgement, for then he fhould be re-

fored to a Francke-Tenant where he loft
none. 5

No Copyholder ofbafe Tenure in ancieng
Demefne canmaintainea Writ of drait clofe
or a Writ of Monfiravérust, bur Tenanes og
Francke-tenure inancient demefne can,

A Copyholder that may ent downe
Timber trees by Cuftome, by licence of the
Lord, maketh a Leafe for yeares, the Leflee
cutteth downe trees, the Copyholder fhall
nothave 2 Writ of wafte, bt fhall fue acthe
Loxds. Court to puvifh this wafte,

162 fome Diowable, by Ciiftome ofa Co-
pyhold; by plaiat in the Losds Court, reco-
vereth

(147) ik
Dower and damagés, no actior o
‘Iie:r;:}l‘iuh atthe Common Law forthefe da-
mages, becaufethe_action, thoughit beinic
felte perfonall; yetit dependeth uponthe: re-
alitiy.
opyholdermaketh a Leafe by Co-

pylgora chngfys, or by Deede with Licence,

an acionof debt lieth for the Rent, referved
upon cither Leafe atthe Common Law ; bat
1 much doubt whether he can avow for the
Rent, either inthe one or inthe other, no
morethan Ceifuy gue ufe, before the Statute
27.H.8.¢ap. 1oscould avow for the Rentre-
ferved by himupon a Leafe for yeares, and
yet he could maintaine an action of debt for
fich a Rent, becaufc an adtion of deb is
grounded upon the contract.

ftranges cut downe trces gmtvipg inl
m“f(:nnpyh&d ground, an ation of :_;c(p:(?
lieth at the Common Law againft hims g
n‘;;h it againft the Lord, where hee cuctet
them downe,when by Cuftome they belong
tothe Tenant, becaufe this is ameere pcbr-
fonall a@ion, and damages oncly ae to be
ICCA‘:’;E’E?; Copyholder without Ligcﬁ‘ci,
& e, or with Li-
maketha Leafe for_one yeare, 0 ey
cencemaketh 2 Leafe io{‘n\’nny yeares, -
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the Leffee b o

the Lefee becjecied, hefhallnot fue

A ¢ ) l ue

Lords Court by plaint, but fhall halscthc
firmeatthe Common Law, beca o

Sl hnot a Cuftomary eftate b’vC" ;.

(p‘;a warrantable eftate by the 1les o?Plr

h‘o‘;x:(:‘x};r:y]',]n&.';“‘rliux much of the ““n;/n‘

g a 3 3

|mp!udc‘d4, sare'to impleade, and be

Sac. LII

Ooma w5
b x;\zc rlus_.;nzr.‘ :hc(ﬂxr p'ace, to fhew un.
1at Sratutes Copyholde n:
preended. Copyhol SRENRE
dersare co .
p ) ympre i
inngfcrc?;:nyue, ceicher by cxprzﬂcplin?iiggm:
word: y a fecret mphmngn
¢ limitation

Asbythe Statute
o tatute of the firft
:{:{ ;shcx;?re{fely provided, rhato:fx(:%v.[v‘?%
det having Copyhold Land, to the yeaely
alue of twenty fixe fhillings and fixe ;;nciv
s may be impanelle 4
iftu’rz;as well as he (hﬂ}t bm;}\;::;g;c{ll;{t}i]_u;gon 3
mom OfFrechold-Lagd, 8%

Sobythe Statute of

3 b tutc of 1.E. 6.cap. 14t

By?sm,a‘:sdi\f‘hu upon-the d iﬂbl‘{ni:;:r:;?’“b[
3 onafteries, Copyholds h‘ou!é

con-

(149 )
continite 25 they did before the Statute, and
fhould fullinco the Kings hands.

So by the Statute of 2.E.6.64p. 85 it IS €%~
prefly provided, the cftofa Copy.
hold, fhould be preferved
it be not fourid by Office; afeer thedec
the Kings Tenant.

Soby the Statuté of 1.ar, capu12. icis
exprefly provided, that itany Copyhalder
being Yeofn n, Attificer; Husbandma
Labourer 3 and being ofthe s ofeigh
or more, under the age of fixtic 3 not ficke,
impotent, lame, maymed, nor having any 0=
ther juft or reafonable cauic o € pon
requeft made by any man in authourity, re;
fofeth to aide Juftices in fuppreffing of rio-
tous perfons, that then immediately he hall
forfeit his Copyhold to the Lord, of whom
it is held dunng the Copyholders naturall
life,

So by the Statute of 5. Elizs cape 14+itis
exprefly provided, that the forging: of 3
Court Roll, totheintent to defraud a Copy-
holder, fhall be as w! | punifhable, as the
forging any other Charte :Decdc, or W
ting fealed, whereby todefeate aCopyhol
der ot Frecholders 2

A 0.
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Soby the Statute of t3. Blie.capy. Itis
exprefly provided, thatthe Copyhold Land,

aswell as the Frechold Land of a Bankerapt,

fhall be fold for the fatisfying of the Credi-
tor,

Saby the Statute of 14, Eliz, cap, 6.t is
exprefly provided,chatifany of the Queenes
fubje@sgoeth beyond the Seaes without Li-
cence, thatthen the Queene fhall not onely

- take the ordinary profits of the fugitives

Copyhold Lacd, asthey arife, but fhall_let,
fet, and make Grants by Copy, and ufuall
Wood-fales, and other things, toall inteats
and purpofes, as a Tenant Ppro terme durapte
wie;maydoe.

So by the Statute of the 35.Eliz.cap.a. It
isexpreily provided, that if any perfon or
petlons being convidted of reculancie, re-
pairenothome to their ufuall place of abode,
not removing from thence above five miles
diftant, that then any perfon; or perfons thus
offending, (hall not oncly forfeit their Free-
hold Land to the Queene ; but withall their
Copyhold Land tothe Lord, or Lords of
‘whom it is holden.

. Thus have I (hewed in bricfe under what
>tatue Copyholdersare comprehended by
exprefle

-
!

(r51)
xpréffe limitation in precife words. Now I
:\:]‘; {hew you asbriefcly aslcan, nnder what
Scatute they are comprehended by fecret
implicationupongenerall words.

Sxsc. LIIL

¢ hold that all Scatutes that fpeake ge«
S{?cr:;lly of Tenants, extend to Tenants by
Copy : butit is much to befeared that wee
fhallwander from the Truch, if we give cre-
dittothis coneit - forif wee perofe the Sta-
tute, we fhallmeete with an infinite number
of them, that fpeal generally of Tenaots, and
yettonch not Tenantsby Copy ; wherefore
horgivingw: to this opinion, as p:xng er-
ronious, lwiﬁ fet you downe - an infallible
rale, which willtruely direétyou in xh:Fx-
pofition of the generall words in Statutes;
and thatisthus.

When an A&in Parliament altereth the

fervicetenureintereft-ofthe Land, or other.co.s.fos

ingi judice ofthe Lord, or ofthe Cu-

;{l:;gcmo?:l’m Manor, or in pr’cj-!dxcc of ‘the

Tenant,there the generall wordsof fuchan

A& in Parliament extend not to the Copy-

hold sbut when anAé isgmm“l’:’hui?\i (::;
-wealth,

the good af she: Common. et
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‘prejadice 'may accrue, by réafonofthe alte-
i y- intereft,) Setvice, Tenure or
reunfually Copy-
thinthe generall purveiw of {ugh

The Statute of Weft. 2,64.3.0f intailes, éx-
tendeth notto Copyhelds, becanfe itwould
be :prejudiciall to the: Lords for by - this
meanes the Tenuré isialcered:  forthe-Donce
intayle,s withiout any- {peciall  refervation

ht to Hold of the Doner by the fame Ser-
t the Doner holdeth overs befides
rdsof the Statute are, Quod voluntes

ute  was, that no heredita-
beintailed withia this Stature,
bucfuchan one as citherwas given, or atleaft
miay begiven by Charter, ox Deede; but
Copyholds arc no fuch hereditaments,
thierefore fiot withinthie bady of the A& y
iti$ holden, that Cultome with: the coope-
ration of the Seatdte ‘will-make an iclare
taple. :

The Sratute of . 2.04:20.1which giveth
the Blegir, extendethi fiot to Copyhold; be.
cauferit. woald be prejuditiall to the Lord,

and

(153)
anda bréach of the Ciftome,thatany ftrangec
fhould haveinteteftinthe Lands holden by
Copy without the admittance, and ordinary
Allowance of the Lord.

Fhe Statute of 16.R. 2.mp,s . which ma-
keth ita forfciture of Lands, Tenaments,and
Hereditaments, tothe purchafor of Excom-
munications, Bulls, &c. in the Court of
Rome, againft the King, &c. extendeth not
toCopyhold, becaufe it would be prejudici-
alltothe Lord to havethe King fo farre in-
terereffed in hisCopyhold without his con-
fent.

“The Sta f2.H.5.c4.7. of Heretiq
extends not to Copyhalds; ffor though the
Lord of a Manox is yearely toreceive a be-
nefite, in having the Lands after the yeare
and the day fosfeited unto him ; yet becaufe
the King is a fharer in this for feiturc;
therefore Lands by Copy are not compre-
hended under the generall wordssbefides the
Statute fpeaketh ofthe Kings having annsu
diem, roastum of thefe Lands forfeited
for herefiesasin Lands forfeited for felony 5
whereby itappeareth, tharthe mezning of
the Statute is, that fuch Lands orely thould
be forfeited; inwhich the King by the or-

X dinary
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fe of tte Law fhould haye 4
7 & waftum s 1k the Tenant of them
hzd cemmitted felonyy but fuch lands are
not Lands by Copys forifa Ccpyhoider
committcth felony, his Copyhold is pre-
fently.iforfeiredto the Lord's therefore Co-
pyholds are out of the generall purview of
this Stdrure.

Ssc. LIV

THC Statiteof' 17 H: 8164 10, of Vies,

toucheth not Copyholds; becanfe the
tranfmutation” of pofieffion; by the fole
operation of the Statute without aloty-
ance- of the-Lord, or the Agreement of
the Tenanr, would tend to the prejudice,
both of the Lord, and of the Tenan,
and the branch of the fame Stature which
fpeaketh of Joynturéstoucheth not Copy.
holds, becaufe Dowers of Copyholds are
warrantedty fpeciall Cuftome onely, and
notby the Common Layy, or by the geverall
Cuftome.

The Starute of 31.0f #.8:0u, L&'30H.8.
¢4p.33, by which j t-Tenements and Te-
nantsin Common are compellablato fate
pastition by a Writ dz putitione fic'end, A's
Coparteners at the Common Law, touch

not

(55) 5
not Copyholds, becaufe this alzcm,«.,n of
the Tenute withour the Lords confea: may
found tothe prejadice of the Lords

The Statute of 32, H. 8. ¢4, 28, which
confirmeth Leafes for 21, yearcs, ot thice
Lives made by Tenants in myk-‘[orv by 5}15
husband and wife, ofche Lands of the wife,
touchnot Copyhold : for the Statute fpeake
eth of Leafes made by Deede oncly; lmh‘n\
the intenc of the Statute is to warrant hr,
Le:fing of fuchLands only asare GmT,al:i e
by Deede,but fuch are not Lopyhol;ﬁ- :Im sd
forthough they may by Licence ?ﬁ"c o
be demifed by Indenture, yetintlicic ‘o.vncA
namethey are demifeable oncly by (:opy,f
and therefore out of the generall purview o
the Statute, for thc.fam:r:zfon, the fame
Statute ¢4p. 34. which _giveth an enity rg
the Grantee, of aReverfion, upon the breac
of a Condition by the particular Tenaat
toucheth not Copyholds.

Sz LV.

etk
t.of 17.E. 2.c4p.xo.which gived
'[ ;I]g f{’aardfbi;s of Idiots Land unto the
King, toucheth not the Idxotlstopyhol(; ;(fg;
£ judi accrue
(I‘_];fiby great prejudice v;é)u, ¥ Sed
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‘But the Statute of atartom, cap.1. which
giveth damages toafeme, upon a Recovery
mna Writ of Dower, where the Barondicth
feifed, extendeth to Copyhold.

So that the Statute of Weftm, 2. ci

d t the Stz 7 . cap.3and
the threc feverall branches of the fmf:gSw
e,

1. The one which giveth the cui in vita,
uponadifcon:inuance made by the Baron.

2. The fecond which giveth therecei
to the feme upon th el
P xh{;i“;{;&‘:'c&mns refufall to de.

3. And thethird, which giveth a guod ¢;
deforcest to particular T - i
(fopyhold. P r Tenants extends to

So that the Statute o H.8.ca,

hat the S f3t. #,8.c4.13. of

Monafter. which provid t the avoidanc:
J eth fo avoidance

And the Statute 32. &, 8. cap. 9. again
:;"};a mpertie, and buying ofLir{gious Igitlcsﬂ

_rl:_np.:ls.whlch givethanentry in Liewof
a Cwidn wita, extendethall to Copyholds, be.
caufe thefe Statutes are bcncF\Pci:I[ 10 the

Common-wealth, and not arallprejudicialk
to

(257)
tothe Lord inthe alteration of Temue cftace
Serviee, &¢.

So the Statute of 4.H.7.c4p. 24, of Fines
extendethto Copyholds ; forif a Copyhol-
derbe diffeifed, and the Defleifor levicth 2
Finewith proclamations, and five yeares pal-
{ed without any claime made 5 thisisabarre
both to the Lord, and tothe Copyholder.

So if a Copyholder make a Feoffment in
Fee,and the Feoffee levietha Fine with pro-
clamarion, and five yeates paffe, the Lord is
barred 3 butifa Copyholderleviea Fine,and
five yeares pafic, the Loxd is not barred,
for the Fine levied the Copyhold, having
no Franck-Tenant, is utterly voide. And
whéreasit hath beene doubted, that this Sta-
tute (hould notextend to Copyhold; butthe
Lord fhould herebyreceive grand prejudice §
for he fhould not onely lofe the Fines, upon
alienationsor defcents,and the benefic of for-
feiture, but thould wichall bein bazard tobe
barred of his Eranck-tenant and inheritance.

Tothat I anfwer, if the Lord receive any
fach prejudice,itis through hisowne defaule,
for net making claime, forin regard of the
privitie in eftate, that isbetweene him and

x5 the
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the Copyholder he may make claime,as well
sthe yholder himlelfe 5 £¢ vigilant bus
ibusjura fubveinnt.

Thus have T fhewed under what Statutes
Copyholds are comprehended. 1 ‘come

now in the feventh place, to fpeake of
Fines,

Sro, LVI.

Tine isa fumme of money paide to the

Lord ofthe Mannor for an Income into
any Lands or Tenements. In fome Manors
Fi ineyin fome i ine.

By fpeciall Cuftome Copyholdérs are to
pay Finesupon Licences granted unto them
to demife by Indenture, but by generall Cu-

ftome they are to pay Fines oncly upon ad.
mittances.

1f the Lord baving 2 Copyhold by Ef.
cheate forfeiture, or other meanes, maketha

voluntary admittance, 2 Fine s due unto the
Lord.

If 2 Copyholder furrendreth to the ufe of
aftranger,and the Lord admitteth, 2 Fine is
ductothe Lord.

« So

(159)

i Copyhold defcendeth; and the
Lc?r(:l ;Ei:\me\kg)xlhc heire, where by the Cu-
frome " of the Magor, the wife. is to hn'vc
Dower, andthe husband is tobe Tenant by
the curtefie of a Copyhold,either of them
fhall. be admitted, and (hall pay a Fine tothe
Lord.

1f a Copyhold be granted d rante wie,
and the Gr‘?r]\:cc dieth, living Ct[{;éj que Vie,

d a {trangereatieth,as 3| generall occupant
:2 fhall beadmitted, andifhall pay a Fiae.

i d to cne
And {oif a Copyhold: be grante
and_ his heires,durante wie; and :1(1: G_rlaxn;ccc
ic d his heize ¢ a fpeciall oc-
‘cj\l;;:;‘r::[:vhc‘rsc by :hc Cuftome of the Manor,
a Copyheld may be extended, upon the ex-
tent the! party, fhall beaduitted; and fhall
paya Fine.

Where by the Cuftoms of the. M::nog,
the Bailiffe ot the M:mo:, is to_have xnc
Wardhipofthe Copyhold h“m;bfemg-d‘; ;
Jer the age of fonrteene, fuch a Guar o
fhall ncither beadmitted 00t pay a Fine, nLJ
caufe heis buta partnor of the p{oht(sx : o
tﬁaxnnt inhisowneright, butintbergh
himtowhomheis Guirdian.

1£
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1f the Copyhold Lands of a Bankeropt
be fold according to the Staute of the
¥ 3. Elie.cap.7. the Vendee fhall be admitted
and pay a Fine.

1faVilkine purchafcth 2 Copyhold, the
Lord of the Villaine may enter and feize it,
andthe Lord of the Manor fhall admithim
and have aFine.

TtaCopyhold be granted upon Conditi
on,"and tbe /Condition be broken, and the
Granter entreth, heefhall not be admitted,
fcither pay a Finé, becaufe upon the breach
of the Condition, and theentry, heis to all
Hitents Tu S prive, a5 100 grant at all
hadbeenc made.

Ifa Copyholder in Feefurrendreth for life,
referving the Reverfion, and the, Leffec for
Lifedieth, the Copyholder fhall not beads
mitced tohis Reverfion, neither fhall he pay
a ‘ﬁr;]c_, becaufe the Reverfion was never out
o im.

Ifa Copyholder bediffeifed,and thenen.
*ereth upon the Defltifor, orrecovereth by
plaing, inthenature of an Affize, he thallnot
beadmngred, neither flall he pay a Fine, for
he comtinueth fill Tenant by Copy, ,nol-

with-

(161)

withiftanding the diffeifiny-but where by a
plaioc a Copyhold isrecovered upontheac-
cruerofanew Tytle, where hethat recove-
seth was never admicted nor paid Fine; there
upon hisrecovery, anadmictance is requifite,
and a Fineisdue : asifa Copyholder dieth
feifed, a franger abatethiand the heire reco-
vereth by plaintinthe nature ofan Affize of
Mort & anncester upon this recovery hee fhall
be admitted and pay aFine.

If I take 2 wife, Copyhold in Fee, though
by thisinter-marriage, there accrueth a pre-
fentintereft to me 3 yet becanfe I'am feifed,
nomjare proprioy but jure aliens; therefore' I
fhall oot beadmitied, ncither (ball 1 pay a
Fine.

The fame Law is, if fhebe a Termor of a vid.plowdes
Copyhold ; fot: though the terme by ‘the com418. bt

inrer-marriage be fo vefted in me, that I may
difpofe ofit without controule ; yet becaufe
beforedifpofer 1 am poffeffed of it, -butin
theright of my wifeytherefore 1 fhall nieither
beadmitted, norpay a Fine:

1f a Copyhold be furrendred for life, the
remainder to a ftranger, though theadmit-
tance of Tenancfor life be fufficient ro iaveft

thecltatein himin the Remainder, yet upon
g the
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thedeath of Tenant for life, héé in the Re
mainder fhall be admitted and pay a Fine.

So if a Copyhold be granted to three
habend. faccefvie whereby Cuftome fuc-
ceffiveis in forces ifany one dicth, he thae
next fucceedeth fhall beadmitted and pay a
Finc.

If two Coparteners, or Tenants in
Common of a Copyhold be, andthe one
dieth, andthe other hach all by difcent, hee
thall be admitced, and fhall paya Fine, Buf
if two joynt-Tenants be of a Copyhold,
one d‘i|c‘zh, the other thall baveall by the fur-

p ¢,0rpayingFirc,
becaufe joynt-tenants to allintents and pur-
pofes, are {cifed per my, & per ons.

1f two feverall Copyholders joyne in a
Grantoftheir Copyhold by one Copy sorif
onc Copyholder having feverall Copy-
holds, granteth them by one Copy ; yetthe
Graneee fhall pay feverall Fines, for they
fhall snure as feveral}Grants,

Butiftwo joynt-Tenants, two Tenants in
Common, or Tenant for life, and heein the
Remainder joyne in the Grantof 2 Copy-
hold, one Fine onely is due, and it fhall inure,

as

(163)
as one Grant onely:fo ifa furrenderbe made,
and after 2 common Recovery 'is had by
plaiat in the nature of 8 Writ of entry, Jin
Le poft, for che better affurance, oncFine
onely fhall be paid.
And thus much of Fines, Icome nowin

the next place to Forfeitures ; wherein I will
chiefely rely upon thefe foure points.

1. VWhat A@samount toa Forfeiture.
2. What perfonsaré ablé toforfeit.

3. What perfons are abléto takebenefic
of a Forfeiture,

4. What Ads amount toa confirmation
of aneftate forfeit.

S c. LVIL

&s which amount to. Forfeiture,
O}:onj}c are Forfeits, eo inflante,, that they
are committed: fome are not Forfeits till
prefentment. Offences which' dre appatafic
and notorious, by which the Lord by fmv
mon prefumption, cannot chufe but ‘a,:c
notice arc Forfeitures,eo inflante, ‘hn!tlt y
are committed, as if bycfpcclulidctl’lf lo‘:::,

i ol -
upon the dlfc:ntofan\y 2opy £ dnbe-
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;l;:cncxe,thc_ heireis tyed upon three folemne
lamationsmadeat chree feverall Courts,
;F;&:T:rmnd be admitredto his Copyhold)
thtocome ;in this failer i i
g sin this failer is 2 forfei-

Soifa Copyholder be fuffici
s Y Stb iciently warned
I'J:jp};;la;c, anid he failech, this is aforfeiture

Buc if bie be hindred b e
b y fickne(l ¥
Sv;x flowiag of Waters; or if hebcc;l’n?crhbifw
B(' ;,andfcarcw be arrefted, orifheebea
d.in erape; and keepeth hishoufe, then h
efault is no forfeiture. Susdebiod 515

If a Copyholder inthe Cq
and fummoned to be fworne o‘}?{m{:bﬁgﬂicq;
and refufeth; this is a forfeiture 2p/6 facto, <y

Soifa Copyholder be f
WO
:xilc.al%:,aznd zillcn refuleth to prrzi's‘;??]:cl;\o;
Cot 0 P 4
iy ﬁil:gm his Oath ;thisisa forfei-
So if 2 Copyholder will f; i
- ho! vill fweare in C
gxal ?els noneofthe Lords Copyhold:?lﬁ:‘)
aB ;rfe}:urelpﬁv  falko, i
if a- Copyholder in prefe
Court fpeaketh unrcvcrcmp worndcse :{f :22
Loxd,

(165)

Lord, as that the Lord exadeth &estorteth
unrealonable Fines,and undue- Services, this
s fineable anly, but no forfeiure; and if he
faith in Court, that he will devife ameanss
no longer tobe the Lords Copyholderthisis
neither caufe of fine nor forfeitures for perad-
venture the meanes that hee intended was
Tawfull, wiz. by paffing away his Copyhold,
Et ubi [enfus verborum oft mulsiplex, werba
[emper (wnt n/,:ipicnda in melwri [enfirs

1 the Steward (heweth aConrtrolltoaCo-
pyhelder,to prove,that hisLandisfioldenby
Copy, andthat the Copyholder faith heis
2 Freeholder,and fhewetha Deed, pretending
thereby to procute his Landtobe Freehold,
and rearethinpeecesthe Court-Roll,this isa
foufeiture ipfo faito.

Soif the Lord, upod theadmittance of a
Copyholder; the Fine, by the Cuftome of
the Manor being certaine, demandeth his
Fine,andrhe Copyholder.denicth.to pay it
up'}ndcmand,thisisafodci(urc ipfo facto.

Soifa Copyholder will fuea Replevin a-
gainift the Lord, uponthe Loxds lawfull di-
feeflcifor his Rentor Services, this isa for-
¢ Ipfofaite

Y But

3

feir
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Butif the Copyholdder be in doubtwhe-
ther itbe due ornot,and therefore intreateth
the Lord, that the homage may inquire the
truth, this isno forfeiture,

Ifthe Fine by the Cuftome ofthe Manor,
be incertaine, thougha reafonable Fine be
aflefled, yet becaufe no mancan provide for
anincertainty, the Copyholderis not bound
to pay it prefencly upon demand, but fhall
have convenient time to difcharge it, if the
Lord Timit no certaine day for payment
thereof,-and if within convenient time it be
notdifcharged, this is a forfeiture without
prefentmeat, a

Butifthe Finebe unrcafonable, though ic
be never paid, it is no forfeiture, and it fhall
be determined by the opinion of the Juftices
before whom the matter dependeth, either
upena demurre, or in Evidence rothe Jury,
upon the confeffion or proofe of the yearely
value of the Land, whether the Fine be res-
fonable or not; for if the Lords might Affeffe
unreafonable Fines at their pleaures, then
moft eftates by Copy, which arc 2 great
part of the Kingdome, and which have con-
tinted time out of minde, might now at the
willofthe Lords be defcated, and deftroyed,
whichwould be veryinconvenient,

If

(167)
1f the Lord demandeth his Reat, and the
Copyholder denicthto pay it,thisisa forfei-
ture Jpfo faito.

So if the Copyholder [aith, that hee wan-
tethmoney to difcharge the Rent, and there-
fore intreatcth the Lord to forbearc,unrill he
bebetter provided,unlefle the Lord giveth
his confent ; this non paymentisa forfeiturey
1pfo fuéto.

For a Copyholder knowing his day of
paymentis tg};rovid: againf the day 3 butif
the Lord commeth upon the Copyholders
ground, and demandeth his Rent,and neither
the Copyholder himfelfe, nor any other by
his appointment, is there prefent to qnfwgr
their demand, though this be a deniall in
Law of the Rent, yet this is no forfeiture,

ut if the Lord continueth in making de-
ma]?xd upon the ground, and the Copy holder
isftill abfent, this continuall deniallin Law,
amounteth to a deniall in faé}, and maketh
the Copyholders eftate fubje& to aforfeiture
without prefentment.

fa Copyholder for life fuffereth a Reco-
vciyaby ‘;»sllaint inthe Lords Court, as Co-
pyhold of the inheritance, this is a forf:ug;c‘
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But if he furrendcr in Fee, this i§ no forfei-
tare, becaufe it did not paffe by Livery.

1fa Copyholder commiuteth wafte volun-
tarily or permiffive, thisisa forfeiture /p/o
Jato.

Voluntary, as if hee plucketh dowae any
ancient built houfe, or if he buildeth any new
houfe, and then pulleth itdowne againc ; or
ifhe ploweth medow, fo tha reby the
groundis made worle ; or loppeth the trees,
or felleththe loppingsor if he cutteth downe
any fruit-trees for fucll, having other wood
fufficient,thisandthe like voluntary waftearc
forfeicwes spfo facto.

Permiifive, as if he {uffereth his houfe to
decay, orfall to ground for want of necef-
fary reparations or if hee fuffereth hisme-
dowesfor want of mending his banckes to be
furrounded, fo that it becomes Rufhy, or
worth nothing 5 or his arrable ground, foro
be furrounded,thatitis become unprofitable.
‘Thefe and the like permiffive wats arc fors
feitures Ipfofailo.

And thus much of A&s which are forfei-
tures, eo initante, that they are committed. A
word of thofe A &swhich are faid not forfei-
turestill prefcntment. Sze.

(té9)
Sue. LVIIL

re thofe offences, whiich by
fumption, the Lord cannot

e, have notice of without notice
given,as ifa Copyholder committeth felony
ortreafon,

So, ifa Copyholder be Out-lawed, orex+
commupicate, that the Lord may have the
profits of his Copyhold Land, 2 prefentment
is neceffary.

So, if 2. Gopyholder goeth aboutin any
other Conrt to intytle any otherLord noto
his Copyhold; or ifhee aliencth by Deede ;
thefe and the like ought to be prefenteds

1£a Copyholder maketh 2 bargaine' and
fale of his Copytiold, and it isnotin:rolled
according to the Statutes this is no forfeitures
no more thana Feoffment without Livery,
becaufe nothing pafleth.

Soif a Copyholder maketh a Feoffment
of all bis Lands in Dale, and maketh Livery
in his Charter Lands, no part of his Copy-
hold-Land is thereby forfeited ; burif Live-
ry be made in any part of the Coyihmd

I'\u'
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Lands ; all his Copyhold Lands are for-
feited. “

If a Copyholder by Deede of bargaine
and fale inrolled according tothe Statute,
dothbargaine andfell allhis Landsin Dale,
having both Copyheld and Frechold; his
Copyholdisnot thereby forfeiteds for the
Law will conftrue this to extend to h's Frce.
hold onely, rather than by any overlarge
conftiuétion imake a forfeitare in  this
kinde,

And if 2 Copyholder by Deed inrolled,
bargaineth or felleth all’ his Copyhold
Landsi “aihis Fands in Dale gene.
sally;having nio Freehold Lands, thisisa for
feiture.

Thus I have fhewed youwhat Ads amount
toaforfeiture. Now I will fhew you what
perfons are able to forfeir.

Sxc LIX,

AMan Of non fang mémoriey an Idiot, ora
Lunatique, thongh they beable to take
2 Copyhold, yet they are unable to forfeira
Copyhold, becaufe they want common res-
fon, nay common fenfe,

So

(171)

Soan Infant thatisunder the age of fouré-
zcesncé;s unablero forfeit his: Copyhold, be-
caufe he wanteth difcretion, 'and dll then hee
istobe in Ward to the next of his kindred,to
whom tlinheritance cannot defcend, or r?
the Lord, or the Bayliffe of the Manor, as
the Cuftome (hall warrant.

eme covert by any A& fhe candoe
of:?rafc)l(fc,cannor poffibly forfeit her b(‘o.
pyhold; becaufe fheis not [ui juris ed [ p)-
scftasewiri> butif fhee doe any a& which a;
mountcth to a forteiture by the confent o
her husband, thisis inhera forfeiturc.

Infantatthe age of dilcrction may f9;.

(citAl‘:is Copyhold, not by offences which

roceede from negligence or ignorance, but
Ey fuchas proceede from contempt.

. Ifa ome not in o be admitted,
‘cfrndxlnlgnf:nt‘hz Cuftome atthree folemne
ks {amations made atthree feverall Courts;
r('Jtehc will fuffer his houfes to goe to uine,
Or;ﬂs round to be furrounded; thefe A&s
gvour%ng of negligence oncly are no for-
feitures.

Soif an Infant Copyholder fueth 2 Re-

in agail diftreffc law-
plevin againft the Letd,zup:n adi o
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lly taken s orif heealienethby Deede, or
thelike 5 thefe: A&s relihing ‘of ignorance
onely.are no forfeitures.

But if he denicth from time totime to pay
the Lord the Rent, or committeth yolunta-
ry walte, notwithftanding often waining gi-
venhim by the Lord ; thefe AQs proceegmg
from malice and contempt are forfeitures s
and foif he comittcth felony or treafon, 3

1£2 Guatdian of 2 Copyholder commit-

tethwalte, hee thall forfeit the Wardfhippe

gnflliy, not the inheritance of the Copy-
old, X

TFCe73y que ofe, 'of 2 C opyhold commi.
:cr]l:{w:ﬂf, he fhall not forfeit the Copy-
nolds

Ifthe husband committeth wafté in Co.
pyhiold Lands, ivhich he Hath inthe right of
his wite 5 this is a forfeitire of the wives
€opyhold.

Butif 2 (tfariger committeth wafte without
the confent of the husband, this is no forfei.
ture though the wife: confenteth,

Ifa Diffeifor of & Copyhold commi
wafte 3 thisis no fcrf:xm}rc. el

So

(273)

So, ita Copyhold be furrendred to the ufe
of1.s. and before admittance, 7. 5. commit-
teth walte s this is no forfeiture, for by the
fame reafon that hee cannotgrant beforead-
mittance, hee cannot forfeit before admit-
tance.

If two joynt Tenants be of 2 Copyhold,
and ofie committeth wafte, he forfeiteth his
part oncly, for no man canforfeit more than
he hath granted,

And therefore iftherebe Tenant for Jife

, witha remainder overofa Copyhold, and

the Copyholder for life purchafeth the
Manor, committeth wafte, or doth any A&,
whicHamountet o the €xringuiiment, or
the forfeitiite of 2 Copyhold,yet the remain.
derisnot hereby touched.

And fo it a Gopyholder-be granted to
three habend. fucceflivie, whereby the Cu-
ftome of the Manor ; this word Succéfivic
taketh place,: the firk Copyholder cannot
prejudigethe othes two by aowA@*: hecan
doe nomore,than ifa Copyholder inFee by
Licence;maketha Léale for yearesby Deed,
or-without  Licence by Copy, and either of
thefe Leffees cemmitteth wafte, thereverfi-
onis not herehy faxfcizc;l.

3 If
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If Thavetwo feverall Copyholds, by two
feverall Copies,and 1 commit wafte in one,
thisisa forfeiture of this one onely, and nor
ofthe other,

And {0if I grant thefe feverall Copyholds
by one Copy, yet they coninue feverall as
they did before, and the forfeiture of the one
is not the forfeiture of the other.

The fame Law is, if two feverall Copy-
holds Efcheatedtothe Lord, and hee regran-
teth them againe by one Copy.

And thus have [ fhewed what perfonsare
able to forfeit. Twill now in a word fhew
what perfons are able to take benefit of @
forfeiture,

Sze. LX.

R Egularly itistrué; that none can take be.
nefit of aforfeiture 3 but hethat is Lord
of the Manor at the time of the forfeiture,

And therefore ifa Copyholder maketh 2
Feoffment,and then the Lord alieneth, nei-
therthe Granter, nor the Grantee can take
benefit of this forfeiture, for neither a right

of

(175) »
noraright of aion can ever be
?rgf:s“f?;;fdfmmgonezozno(h:_r. And there-
fore it a Frecholder alicneth in Mortmaine,
and then the Lord granteth away his Seig-
niory, neither the one nor the other canever
take benefit of thisforfeiture.

So if a Leffee for life committeth wafte,
and thenthe Leffor grantethaway the rever-
fion, this wafte is made difpunifhable.

Butif Tenant for life be of a Manor, with
remainder overin Fee to a franger,

opyholdercommitteth wafte, and
:he’n‘ 'arecmgxyiorhfe of the Manor dieth be
fore entry; yethe in Remainder may enter,
for he had 2n intereftin the Manor arthe time
of the forfeiture committed, though hee
could not enter, by reafon of the State in
Tenant for life, which being detcrmined, his
entry is now #ccrued unco him for the forfei-
ture committed in the lifc of Tenant for life.

And fometimes, he that isneither Lord of
tbe Manor, at the time of the forfeiture com-
mitted, nor ever aficr fhall ke benefite of a
forfeiture.

As
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(176)
As if a Lord of aManor
pyhold in Fee,and then grant
Tenement, or the inheritance o!
hold toa ftranger 5 the Grantee, h no
Lord of the Manor, nor able to keepe any
Court, fhall rake benefite of for{cirutes made
by theCopyholder, as ifthe Copyholder do
make a Feoffment, Leafe; wafte, deny -the
Rent,&c.

Thusbave I fhewed what perfons aréable
to take benefit ofa forfeiture. . I will now
in one word (hew what A@s amount to a
confirmation of an eftate forfeited.

ST LXE

lF the Lord doth any thing wheréby hee
doth acknowledge him his Tenant after
forfeiture 5 this acknowledgement amoun-
tethto a Confirmation; as if he diftreyneth
uponthe ground for Rent due after forfei
ture ; or it he admitteth after the forfeiture,
or the like : thefe are eftoppells to the Lord,
{o thathe canneverenter, fothe Lord have
notice of fuch forfeitures before any fuch a@,
which may amount to a confirmation be
done, yet fome make this difference, thar
thefe forfeitures onely which deftroy not the
C

Opy-

(177)

Copyhold are onely conformable by fubfe-
quent acknowledgement, and not thofe for-
feitares which tend to the deftructions of a
Copyhold, as if the Copyholder maketha
Feoffment 5 by this the Copyholder is de-
ftroyed, and therefore no. fubfequent ac-
knowledgement ofthe Lord will ever falve
this fore.

And this fhall fuffice for forfcitures. 1come
now inthe laft place, to thew what A&sa-
mount to the extinguifhment of a Copy-
hold.

Sxc. LXIIL

VVHerc('ocvcr a Copyholdis become
not demifable by Copy, cither by
the A& of the Lord, by the A&t of the Law,
orby the A& of the Copyholder himfelfe,
it is extinguithed for ever.

By the A& of the Lord, as ifa Copyhol-
der Efcheateth, and the Lord granteth away
any cftate by Deede, this is an extinguifh-
ment. So if hee maketh a Feoffment upon
Condition, andthen entereth for breach of
the Condition : yet the Copyhold is extin-
guifhed,becaufe once not demifable.

: Aa But

Cosfo3t.
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(178)
But if the Lord keepeth the Copyhold-
Lands, for never (¢

By the A& ofthe Law,asifthe Copyhold
efcheated be extended upon a' Siatute or
Recogrizance acknowledged by the Lord,
orifthe femeof the Eordshath this Land al.
2ucd onto her for her. Dower, al hough
thele impediments be by the A& of the
Law : yetbecaufe they are lawfull, the Land
canneverafter be granted by Copy.

L >

Bythe A& of the Copyholder himfelfe,
asif he acceptetha Leafe for Yyeares at the
Common Law, ¢ither mediate or indmed.
ate from the Lord ; ofthe Copyhold, this
isanabfolute extinguifhment.

Butifhe accepteth a Leafe for yeareés of
the Manor, the Copyhelder by this hath not
continyance, but this is no cxtinguithment,
becaufe the 'Land continueth Rillgrantable
by Copy.

If 2 Copybolder with Licence makea
Leafefor yeares to_a ftranger ; or without
Licence,

——

(177) .
icen keth a Leafe for yeares to the

{IC:J\ fl?é‘:‘i;yhold isnot hereby extioguifh-

ed,m;d yeticis oot demifableby Copy.

So if a Copyholder intermarricth witha

feme Seigniore[fe; thisis a fufpenfion onely of

the Copyhold,no extinguifhment.

i interruption be forcious, as the
I.:‘?(l!’l:i(hgﬂrciﬂd,}and this diffeifor dxcl;h
feifed, or if the Land be r‘ccovcrcd %
falle verdiét, or erronious judgement; an
after the Land is recontinied, it is not
extinguifhed, but may be grznr;_d a::::
by Copy; for Nem walet rmlm;tmz':/.”
gwod de jure non fortitur cffcctum, & quod con-
svalegem fie pro infeido Dbabetnr.

vi opyhoiders,
o1 conclade with Copy 3
e t there may ever be a perfect
themand their Lo ds,thnt:hc‘if
afecling of each otherswrongsan:
Emu}:'iilas‘~lt‘:h:u their {o little Common-wealth,
;‘”_-l]ving’q]] his members kmr'(ogc(herl:g
compTcarc order, may flourih  to the

end.
FINIS.
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